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AGENCY UNILATERAL ADMINISTRATIVE ORDER FOR REMEDIAL DESIGN
REGARDING THE GRIGGS/WALNUT SUPERFUND SITE PROJECT.

PURPOSE(S) OF ACTION: To accept the Unilateral Administrative Order (UAO) in
support of continued efforts in the Griggs/Walnut Superfund Site Project in Las Cruces.
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BACKGROUND / KEY ISSUES / CONTRIBUTING FACTORS: In 2001, the United States
Environmental Protection Agency listed the Griggs Avenue/Walnut Street site on the
National Priorities List of Superfund Sites due to the detection of traces of a contaminant
known as perchloroethylene in nearby City wells. The City of Las Cruces and Dona Ana
County are owners of adjacent property in that vicinity and were designed to be potentially
responsible parties for cleaning up the site.

On November 15, 2004, the City Council approved Resolution No. 05-174 authorizing a
Memorandum of Understanding (MOU) between the City and County. On October 2, 2006,
the “2004 MOU” was amended and extended by Resolution No. 07-119 to allow both
agencies to continue to work together to design and implement all necessary actions to
remediate the contamination. That MOU is still in existence today.

As a result of continued efforts working with EPA, the City Council approved Resolution No.
05-198 on December 20, 2004, which authorized the City to submit to the EPA the Good
Faith Settlement Offer for funding of EPA’s Remedial Investigation/Feasibility Study for the
Superfund Site and further authorized staff to negotiate an agreement for funding jointly
with the County and EPA.

(Continue on additional sheets as required)
Rev. 09/2008
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City and County staff have continued working jointly on the Superfund Site Project and
have met on various occasions with EPA. Furthermore, City Council and County
Commissioners met on October 20, 2009, to discuss updates on the Joint Superfund Site
Project and are in concurrence and in support of the efforts made to-date. The City of Las
Cruces and Dona Ana County continue to seek remediation through negotiations with EPA.
It was the consensus that the City and County would seek a Unilateral Administrative Order
(UAO) from EPA for the Remedial Design.

Attached and made part of this Resolution is a letter from EPA dated October 19, 2009
along with the UAO regarding the Remedial Design.

SUPPORT INFORMATION:

Fund Name / Account Number | Amount of EXpenditure Budget Amount

N/A N/A N/A

1. Resolution.

2. Las Cruces Utilities Resolution 09-10-015.

3. Memo from Dan Santantonio, RES Administrator, to Jorge Garcia, Director of Utilities.

4. Letter from USEPA dated October 19, 2009, with Unilateral Administrative Order attached.

5. City Resolution No. 07-119, approved on October 2, 2006.

6. City resolution No. 05-198, approved on December 20, 2004.

7. Map of site.

OPTIONS / ALTERNATIVES:

1. Approve the Resolution as drafted.

2. Not approve the Resolution as drafted. This action could affect the City’s and County’s
overall goal to seek and pursue remedial action for the Griggs/Walnut Superfund Site.
Staff would require strategic guidance and would have to seek other options for the
clean-up of the Griggs/Walnut Superfund Site Project.

3. Amend the Resolution and approve as amended.

(Continue on additional sheets as required)
Rev. 09/2008
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RESOLUTION NO. 10-150

A RESOLUTION ACCEPTING THE UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY UNILATERAL ADMINISTRATIVE ORDER FOR REMEDIAL DESIGN REGARDING
THE GRIGGS/WALNUT SUPERFUND SITE PROJECT.

The City Council is informed that:

WHEREAS, in 2001, the Griggs Avenue/Walnut Street site was listed on the National
Priorities List of Superfund Sites by the United States Environmental Protection Agency due to
detection of traces of a contaminant known as perchloroethylene; and

WHEREAS, in 2004, by Resolution No. 05-174, the City of Las Cruces and Dona Ana
County entered into a Joint Superfund Project Memorandum of Understanding (MOU) to jointly
work on the Superfund Project; and

WHEREAS, the MOU was amended and extended in 2006, by Resolution No. 07-119; and

WHEREAS, in 2004, by Resolution No. 05-198, the City was authorized to submit to the
EPA a Good Faith Settlement Offer for funding of EPA’s Remedial Investigation/Feasibility Study
for the Superfund site and further authorized staff to negotiate an agreement for jointly funding
with the County and EPA; and

WHEREAS, City and County staff continue to work with EPA; and

WHEREAS, City Council and County Commissioners met on October 20, 2009 to discuss
the Superfund Project and are in concurrence and in support of the efforts made to date; and

WHEREAS, City and County seek a Unilateral Administrative Order from EPA for the
Remedial Design for the Griggs/Walnut Superfund Site Project; and

WHEREAS, attached and made part of this Resolution is a letter from EPA dated October
19, 2009, along with the UAO regarding the Remedial Design; and

WHEREAS, at this time, staff recommends to the City of Las Cruces Council acceptance of

the Unilateral Administrative Order.
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NOW, THEREFORE, be it resolved by the governing body of the City of Las Cruces:

M
THAT, that the Mayor and City Council strongly support and accept the Unilateral

Administrative Order and continued efforts in the Griggs/Walnut Superfund Site Project in Las

Cruces.
(n
THAT, City staff is directed to pursue all viable alternatives to explore such activities.
({ID))

THAT, City staff is hereby authorized to do all deeds necessary in the accomplishment of
the herein above.

DONE AND APPROVED on this 7"_ day of _December , 2009.

APPROVED:
(SEAL)
Mayor
ATTEST:
VOTE:
City Clerk Mayor Miyagishima:
Councillor Silva: o
Councillor Connor:
Moved by: Councillor Pedroza:
Councillor Small: o
Seconded by: Councillor Sorg:
Councillor Thomas:
APPROVED AS TO FORM:

City Attorney



LAS CRUCES UTILITIES BO%Q!% RESOLUTION NO. 09-10-015
A RESOLUTION RECOMMENDING APPROVAL TO THE CITY COUNCIL FOR
ACCEPTANCE OF THE UNITED STATES ENIVRONMENTAL PROTECTION AGENCY

UNILATERAL ADMINISTRATIVE ORDER FOR REMEDIAL DESIGN REGARDING THE
GRIGGS/WALNUT SUPERFUND SITE PROJECT.

The Board of Cohmissioners for the City of Las Cruces Utilities, on behalf of the.City of Las
Cruces, is informed that:

WHEREAS, in 2001, the Griggs Avenue/Walnut Street site was listed on the National
Priorities List of Superfund Sites by the United States Environmental Protection Agency due to
detection of traces of a contaminant known as perchloroethylene; and

WHEREAS, in 2004, by Resolution No. 05-174, the City of Las Cruces and Dona Ana
County entered into a Joint Superfund Project Memorandum of Understanding (MOU) to jointly
work on the Superfund Project; and

WHEREAS, the MOU was amended and extended in 2006, by Resolution No. 07-119;
and

WHEREAS, in 2004, by Resolution No. 05-198, the City was authorized to submit to the
EPA a Good Faith Settlement Offer for funding of EPA’s Remedigl Investigation/Feasibility
Study for the Superfund site and further authorized staff to negotiate an agreement for jointly
funding with the County and EPA; and

WHEREAS, City and County staff continue to work with EPA; and

WHEREAS, City Council and County Commissioners met on October 20, 2009 to
discuss the Superfund Project and are in concurrence and in support of the efforts made to
date; and

WHEREAS, City and County seek a Unilateral Administrative Order from EPA for the
Remedial Design for the Griggs/Walnut Superfund Site Project; and

WHEREAS, a future meeting has been scheduled between the three agencies for

November 17, 2009, in Dallas, Texas; and
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WHEREAS, attached and made part of this Resolution is a letter from EPA dated
October 19, 2009, along with the UAO regarding the Remedial Design; and

WHEREAS, at this time, staff recommends to the Las Cruces Utilities Board of
Commissioners acceptance of the UAO and further acceptance by the City Council.

NOW, THEREFORE, be it resolved by the Board of Commissioners for the City of Las’
Cruces Utilities, on behalf of the City of Las Cruces:

)

THAT, the Board of Commissioners recommends to the City Council the acceptance of
the EPA Unilateral Administrative Order for Remedial Design regarding the Griggs/Walnut
Superfund Site Project.

(m

THAT, Utilities Department staff is hereby authorized to do all deeds necessary in the

accomplishment of the herein above.

DONE AND APPROVED this 12" day of November, 2009.

Bd\;mﬂ@%m/@

Board Chair
s &Q
S
v V4
Secretary VOTE:
Chair DeMouche: Aye
Moved by _ DeMouche Vice-Chair Cadena: Aye
Commissioner Archuleta: ~ Aye
Seconded by _ Archuleta Commissioner Jones: Aye
Commissioner Little: Ave

Ave
APPROVED AS TO FORM: Commissioner Ries: Ave

M y\/ Vacant:

Utilities Attorney
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PEOPL LP
TO: Jorge A. Garcia, Utilities Director \
FROM: Dan Santantonio, RES Administrat
DATE: 2 November 2009

SUBJECT: Resolution for LCU Board -~ JSP Recommends acceptance of
EPA’s UAO for Remedial Design

The Joint Superfund Project (JSP) met with EPA and a representative of NMED on 24
September 2009 to discuss a mechanism to begin the clean-up of the Griggs-Walnut
PCE plume. During the meeting, the JSP and our attorneys, stressed points in three
areas: 1) plume movement and likely reasons for its present characteristics, multiple
sub-plumes, and, “orphan” shares, 2) additional evidence showing involvement of the
National Guard at the Solano Armory site, and 3) inability of City and County to pay
more than what we have committed to date ($ 9M). Possible combinations of
administrative orders and consent decrees were proposed and counter-offered. In the
end, the JSP would only accept a Unilateral Administrative Order for the remedial
design (RD). This will take about one year to complete at a cost of less than $1million).
The JSP seeks to resolve all remaining matters -associated with the remedial action
(clean up) and EPA costs under a Consent Decree (about $20 million).

The JSP objected to bearing the entire financial responsibility of the clean-up and
EPA’s past costs. We sought to limit our liability to our present commitments. We also
sought to protect ourselves from future liability and 3rd party suits. EPA agreed to issue
the UAO for RD only, and we expect to conduct the remediation action and resolve all
remaining matters in a Consent Decree. The City Council and County Commission in a
joint closed meeting on 20 October expressed their support for these efforts. The JSP
has been authorized to finalize the UAO for RD, negotiate limiting costs of the City and
County to construction and O&M of the remediation system as specified in the Record
of Decision (ROD), and expedite a Consent Decree to resolve with finality all remaining
matters including EPA's past and future costs. The JSP is scheduled to meet with EPA
in Dallas on 17 November 2009 to progress with these negotiations.

To these ends, the JSP recommends acceptance of the UAO for Remedial Design
dated 19 October 2009 with an affirmative response to the Notice of Intent to Comply
(must be received by EPA no later than 20 December 2009).
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ax"‘:ﬁ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

& : "REGION 6 :

’ A:« ..c«" | o 1445 ROSS AVENUE, SUITE 1200 SR ’ RE@EEVEB | .

DALLAS TEXAS 75202-2733

1867 19 2108 0CT 2.0 2009
’ o CITY OF LAS CRUCES
SEN‘T_VIA FEDERAL EXPRESS OVERNIGHT MAIL ‘ MAYOR'S OFFICE

The Honorable Mayor Ken Miyagishima

Mayor of Las Cruces :
-200 North Church Street , : 3 / %E

Las Cruces, NM 88001

Re:  Griggs and Walnut Ground' Water Plume, Dofia Ana County, NM; CERCLA Section
_ 106 Unilateral Administrative Order for Remedial Design Docket No. 06-05-09 enclosed

‘Dear Mayor Miyagishima:

“Thisis to proﬁde the City of Las Cruces (the City) with the-enclosed unilateral

_-administrative order (the Order) issued by the U.S. Environmental Protection Agency (EPA)

under Section 106 of the Comprehensive Environmental Response, Compensation and Liability
Act of 1980 as amended (CERCLA), 42 U.S.C. Section 9601, ef seq. This order is effective on

' [*date], and requires Dofia Ana County and the City of Las Cruces to design the selected remedy
described in the June 18, 2007, Record of Decision (ROD) for the Griggs and Walnut Ground

Water Plume Superfund Site (the Site). A map of the Site is attached in Appendix A to this

- Order. :

The ground water is contaminated with perchloroethylene (PCE), a hazardous substance
also known as tetrachloroethene or tetrachloroethylene. The concentrations of PCE in the aquifer

~exceed the Maximum Contaminant Level (MCL) established under the Safe Drinking Water Act

and require remediation.  The MCL is the maximum permissible level of a contaminant in water
allowed to be delivered to users of a public water system. Individuals who consume water
‘containing PCE in excess of the MCL face a significant carcinogenic health risk.

EPA listed the Site on its National Priorities List on June 14, 2001 (66 Fed. Reg. 32235
"(June 14, 2001)). The National Priorities List is EPA’s list of uncontrolled hazardous substance
_ releases in the United States that are priorities for long-term evaluation and Tesponse, AP ue
‘a Record of Decision (ROD) on June 18, 2007. The ROD documents EPA’s seleg
the ground water. , ’ o E ’ /
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Please note that Section VII (Notice of Intent to Comply) of the Order requires the City to
notify EPA by [ *date 7 days from the effective date of the Order] of its intent to comply with the
Order. The City should notify EPA Remedial Project Manager, Ms. Petra Sanchez, of its intent to
comply. Contact information for Ms. Sanchez is provided below in this letter.

Bacl_ggrouhd

: In our effort to remain sensitive to the unique financial challenges facing the municipality
and county, EPA decided to forgo its special notice settlement negotiation procedures, and,
instead, is issuing the enclosed Order to the City and County to undertake the remediation of the
Site ground water. This option has been discussed in various meetings and correspondence
including our August 2008, visit to Las Cruces. To further that process, we met with City and
County representatives on August 7, 2008, to discuss the draft Order that we sent to your counsel
in July 2008. Also, during an April 1, 2008, conference call, representatives of EPA, the U.S.
Department of Justice, the New Mexico Environment Department, Doiia Ana County and the City
of Las Cruces discussed the ground water contamination in Las Cruces. Our mutual intentions
have been to expedite the Site cleanup through remedial design and remedial action (RD/RA) as
described in EPA’s June 18, 2007, Record of Decision.

Our current understanding of the City and County’s preferences is to separate the RD/RA
action. Rather than enter into settlement negotiations, the City and County representatives
suggested that RD/RA could proceed more efficiently under an Order and if the two actions were
separated out into an Order and then a Consent Decree. Subsequently, there have been numerous
discussions between EPA, the City and County representatives regarding the Unilateral Order and
its Statement of Work, which describes the response actions that the City and County are to
undertake. - '

The most recent discussion took place at a meeting in Las Cruces on September 24,
2009. Atthe September 24, 2009, meeting, we understood the City and County prefer and
recommend that EPA issue a UAO for the remedial design only. With regard to the Remedial
Action (remedy implementation), the City and County requested that EPA, the U.S. Department
of Justice and the City and County negotiate a consent decree under which the City and County.
~ would perform the Remedial Action and under which the Government’s cost claims against the
City and County would be settled. EPA intends to work toward that settlement approach as
requested by the City and County, Subject'to U.S. Department of Justice approval.

At the August 7, 2008, meeting and the September 24, 2009, meeting and in other
conversations with EPA representatives, City and County officials reiterated their position that
'EPA should also issue an order to the New Mexico State Armory Board (the “Board”). The Board
once operated the Las Cruces Armory in part of the area that is now part of the surface boundary
of the area of contaminant release. Counsel for the City and County sent EPA various documents
_ that they indicated implicated the Board as a potentially responsible party. While EPA appreciates

2
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the strong efforts to support. the claim, EPA is withholding action at this time. EPA will however
continue its investigations at the Site against any and all potentially responsible parties. '

_Contaminant plume that may be moving toward the Site from the west

To the west of the Site, there appears to be a PCE-contaminated ground water release that
could be influenced by municipal well pumping (see figure and monitoring well GW-MW 06).

" The enclosed Order does not require the City and County to address the contamination associated
with this western release. EPA, along with the New Mexico Environment Department, will
continue to evaluate the potential threats from this western contaminant release. We would
appreciate your continued support in this endeavor. - : - .

~ Opportunity to confer .

- Prior to [time* and date ten days before effective date, e.g., “2:30 p.m. CST on date”], the

County may request a conference with EPA concerning the enclosed Order. The conference, if

_ requested, shall be held before the Regional Judicial Officer on October 27, 2009, at 9:30 a.m.
central time which is prior to November 30, 2009, which is the effective date of the Order. The = -
conference will be held at EPA Region 6 offices at 1445 Ross Avenue, Dallas, Texas. The County
may request a conference by telephone or email to EPA attorney James E. Costello at 214-665-
8045 or costellojames@epa.gov. The request should be followed by a written confirmation
mailed the day of the telephone or email request and sent by certified mail, return receipt
requested, to RPM Petra Sanchez, at the following address: -

Ms. Petra Sanchez (6SF-RL)
U.S. Environmental Protection Agency
1445 Ross Avenue
Dallas, TX 75202-2733
Email: sanchez.petra@epa.gov.
Telephone: 214-665-6686

Fax: 214-665-6660

_ Please see- Section XXIX (Opportunity to Confer) of the Order for more information about this
- conference. C : o S
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The EPA appreciates the high level of cooperation that we have received from the Dofia
‘ Ana County and the City of Las Cruces regarding the cleanup of the Site. If youhaveany
questions, please call Mr. Costello at (214) 665-8045. '

Sincerely

amuel C eman, P.E.
Director, Superfund Division

Enclosure
cc:  Ms. Dana Bahar, New Mexico Environment Department

~Ms. Jessica Ferrell — Attorney for the City of Las Cruces and Dofia Ana County
Mr. Brad Marten — Attorney fqr the City of Las Cruces and Dofia Ana County
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UNITED STATES I:NVIRONMEN'[AL PROTECTION AGENCY
REGION 6

In The Matter Of:

Griggs and Walnut Ground Water Plume
Superfund Site, Las Cruces, New Mexico

B City of Las Cruces, and Dofia Ana County,
- Respondents ‘

U.S.EPA 7
‘Docket No. 06-05-09

Proceeding Under Section 106(a) of the
Comprehensive Environmental Response,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

‘as amended (42 U.S.C. §9606(a))
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| REGIONG  REGIONAL REGION VI

In The Matter Of:

y
, - o )
. Griggs and Walnut Ground Water Plume - )-
- Superfund Site, Las Cruces, New Mexico )
. . )
~ City of Las Cruces, and Dofia Ana County, )
- Respondents : )
, e
) U.S.EPA
} Docket No. 06-05-09
o : ) '
~ Proceeding Under Section 106(a) of the - )
" Comprehensive Environmental Response, )
~ Compensation, and Liability Act of 1980, )
as amended (42 U.S.C. §9606(a)) )
- ADMINISTRATIVE ORDER

'FOR REMEDIAL DESIGN AND REMEDIAL ACTION

. INTRODUCTION AND JURISDICTION

1. This U.S. Environmental Protection Agency (“EPA™) Order directs two governmental

Respondents, the City of Las Cruces and Dofia Ana County, to undertake a response action to

~ create a design for the implementation of the selected remedy described in the June 18,2007,

'Record of Decision for the Griggs and Walnut Ground Water Plume Superfund Site (the

“ROD"). The purpose of the remedy is to remove perchloroethylene (“PCE”) from an aquifer that

"has been used as a source of drinking water for the City of Las Cruces, New Mexico.
Concentrations of PCE in this drinking water aquifer exceed 5 micrograms per liter—the -~

" Maximum Contaminant Level established under the Safe Drinking Water Act, 42 U.S.C. § 300f

et seq. Where ground water that is used for drinking water is contaminated, EPA regulations at
-.40 CFR § 300.430()(5)(C) call for remediation of thé contaminated ground water until
contaminant concentrations meet or exceed Maximum Contaminant Levels; accordingly, this
' Maximum Contaminant Level was selected by EPA as the remediation goal for the contaminated
aquifer.! This Order directs the Respondents to create a design for the implementation of the

! Under 40 CFR- § 300.430(e)(5)(C), where the Maximum Contaminant Level Goal established under the Safe
Drinking Water Act for a contaminant has been set at a level of zero (as it has been for PCE), then the Maximum
" Contaminant Level promulgated for that contaminant under the Safe Drinking Water Act shall be attained by v
_remedial actions for ground water that is a current or potential source of drinking water, where, as in this case, the

'3
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remedy-in the ROD so that the remedy, when constructed, will treat the ground water {o remove
the PCE until concentrations in the ground meet the Maximum Contaminant Level. The PCE-
contaminated ground water poses an imminent and substantial danger to anyone who drinks it.

2. The EPA calls the contaminated area at issue the Griggs and Walnut Ground Water
Plume Superfund Site (the “Site”). EPA named the Site after the intersection of two Las Cruces
streets that cross in an area that overlies the contaminated ground water. Appendix A to this
Order is a Map which generally describes the surface area that overlies the contaminated ground

“water. This Order directs Respondents to perform a remedial design for the Site remedy
described in the ROD. (The ROD is Appendix B to this Order and is incorporated into this

"Order). Once the remedial design is complete, EPA’s intention is that the Respondents shall
implement the remedial design by performing a remedial action to implement the remedial
design, but that is not the subject of this Order.

3. This Order is issued to Respondents the City of Las Cruces, and Dofia Ana County by
EPA under the authority vested in the President of the United States by Section 106(a) of the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended
("CERCLA"),42U.S.C. § 9606(a). This authority was delegated to the Administrator of EPA on
January 23, 1987, by Executive Order 12580 (52 Fed. Reg. 2926, January 29, 1987), and was
further delegated to EPA Regional Administrators by EPA Delegation Nos. 14-14-A and
14-14-B (dated November 1, 2001 and May 11, 1994, respectively). The Regional-
Administrator, EPA Region 6, redelegated this authority to the Director of the Superfund
‘Division by EPA Regional Delegations Nos. R6-14-A and R6-14-14-B (dated April 2, 2002 and -
June 8, 2001, respectively). ' v S :

I FINDINGS OF FACT

Overview: There is PCE contamination in ground water in City of Las Cruces’ drinkin
water wells at concentration levels that exceed Maximum Contaminant Levels established

under the Safe Drinking ‘Water Act. EPA added the Site.to the National Priorities List.

Following National Contingency Plan procedures, EPA has selected a remedy to address

. Site contamination, and EPA documented that remedy in its June 18, 2007, Record of -
" Decision. : E o _ -

4, Ground water in the aquifer that has been used in the City of Las Cruces, New Mexico, '
for municipal drinking water and for irrigation is contaminated with perchloroethylene (“PCE”)
*(also known as tetrachloroethene or tetrachloroethylene). PCE has been widely used for dry-

cleaning fabrics and metal degreasing operations by private and government entities. The ‘

" International Agency for Research on Cancer (IARC) classification for PCE is 2A (probably

_carcinogenic to humans)} The main adverse effects of PCE in humans-are adverse neurological,

MCL is relevéuit and ai:propriatc under the circumstances of the release. See EPA’s Record of Decision for the
Griggs and Walnut Ground Water Plume Superfund Site dated June 18, 2007 (the “ROD™) at p. 111 and at Table 13-
~ I(the RODis Appendix B to this. Order and is inc_orporated into this Order). .

4
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Jliver, and kidney effects following acute (short-term) and chronic (long-term) inhalation
exposure. Results from epidemiological studies of dry-cleaners occupationally exposed to
tetrachloroethylene suggest increased risks for several types of cancer. Animal studies have
reported an increased incidence of liver cancer in mice, via inhalation and gavage

- (experimentally placing the chemical in the stomach), and kidney and mononuclear cell leukemia
‘in rats. Some people who drink water containing tetrachloroethylene in excess of the Maximum
Contaminant Level over many years could have problems with their liver and may havean
increased risk of getting cancer. Water drawn from four City of Las Cruces municipal supply
wells (Well Nos. 18, 19,21, and 27) has been found to be contaminated by PCE at
concentrations that exceed the 5 microgram per liter Maximum Contaminant Level for PCE
established under the Federal Safe Drinking Water Act, 42 U.S.C. § 300f ef seq.

5 It should be noted that, the City of Las Cruces does not eurre_:ntIy draw water from the
affected aquifer because the aquifer is contaminated. If the aquifer was not contaminated it is
likely that the aquifer would now be serving a substantial population as it has in the past.

6. - The Site is located in the City of Las Cruces, Dofia Ana County, New Mexico. - Dofia
Ana County is located in the south central part of the state and borders Mexico and Texas at its
southern boundary. The geographic coordinates at the Site are approximately 32° 18> 56.0” north
“latitude and 106° 45 36.0” west longitude. The Site includes the plume of PCE-contaminated
- ground water which underlies the City of Las Cruces, and associated contaminated soil. (In this
‘order the “plume” means the ground water with concentratioris.of PCE that exceed the 5
micrograms per liter Maximum Contaminant Level for PCE established under the Safe Drinking
Water Act. The Site also includes all suitable areas in very close proximity to the contamination
necessary for the implementation of the response action. ‘ ' ’

7. The PCE-contaminated ground water plume begins at about 190 feet below ground
surface and affects the aquifer that was used as the local municipal water supply to depths of
about 650 feet below ground surface. The plume is located in the subsurface generally between
Fast Griggs Avenue and East Hadley Avenue, extending east to beyond Interstate 25 (1-25), and
.west to beyond North Solano Avenue. On the surface, the Site measures at least 9,750 feet by
2,250 feet. The affected municipal supply wells are located in the eastern part of the City’s well
field, and did obtain water from the Santa Fe Group aquifer which is within the Mesilla Basin a -
‘geologic formation. The surface of the Site is generally described in the attached map; Appendix -
A, which is incorporated herein. The property uses in this area are predominately recreational,
light industrial, retail, and residential. o » o '

8. EPA added the Site to its National Priorities List on June 14, 2001 (66 Fed. Reg. 32235
(June 14, 2001)). The National Priorities List is found at 40 CFR Part 300, Appendix B.

9. - From June 2001 to November 2006, EPA undertook a Reﬁledial_lnvestigation and
Feasibility Study (“RI/FS”) for the Site, pursuant to CERCLA and the National Contingency
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Plan, 40 CFR. Part 300. The RU/FS was funded in part by'tAhe'Respondent_s under an
administrative order on consent (In Re: Griggs and Walnut Ground Water Plume, Las Cruces,
" New Mexico CERCLA Docket No. 06-06-04 (April 20, 2005)).

10.  Pursuant to section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of the

- completion of the Feasibility Study and of the proposed plan for remedial action on November
25, 2006, in the Las Cruces Sun News (a local newspaper of general circulation) and provided
opportunity for public comment on the proposed remedial action. '

11.  EPA’s June 18, 2007, Record of Decision memorializes the remedial action that EPA

~ selected to address contamination at the Griggs and Walnut Ground Water Plume Superfund Site.
. The Record of Decision is attached to this Order as Appendix B and is incorporated into this

~ Order. The Record of Decision is supported by an administrative record that contains the
documents and information upon which EPA based the selection of the response action.

12. The contaminant of concern at this Site is perchloroethylene (PCE, also known as

tetrachloroethene or tetrachloroethylene), a volatile organic compound. EPA’s Record of -

Decisior for the Site calls for remediation of PCE-contaminated ground water estimated at -

~ between 735 and 1,102 acre-feet (2.39 to 3.59 billion gallons). The concentration of PCE in this
ground water exceeds the Maximum Contaminant Level established under the Safer Drinking
Water Act. The Maximum Contaminant Level is 5 micrograms per liter. The PCE plume is

“approximately 1.8 miles by one-half mile in size, based on ground water sampling.

The City of Las Cruces and Doiia Ana County are the Resgondénts addressed iti this
~ Order. . o o o )

13.  Respondent the City of Las Cruces is now, and has been since on or about August 16,
1965, the owner and operator of the Site property located at 1501 E. Hadley Avenue near the
intersection of Bast Hadley Avenue and North Walnut Street (along the former location of what
was once the Crawford Municipal Airport runway) in Las Cruces. PCE that was spilled, leaked,
poured, or dumped onto the land surface at this property is a source of Site ground water

" contamination. L ' : A

14.  Respondent Dofia Ana Cdunty is now, and has been since on or about March 18, 1941_,
~ the owner and operator of the Site property that is the location of the Dofia Ana County

o Transportation Department maintenance yard located at 2025 East Griggs Avenue in Las Cruces.

PCE that was spilled, leaked, poured, or dumped onto the land surface at this propertyisa
_source of Site ground water contamination. ‘ , L

15.  The respondents identified in the preceding two paragraphs are collectively referred to as
. ""Respondents." The City' of Las Cruces is named in this Order solely on the basis of its '
. ownership and opératvion,; within the meaning of CERCLA section 107(a)(1), 42 US.C. §
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9607(a)(I)_, of the ﬁrdperty described in paragraph 13, and Doﬁé Ana County is named in this
Order solely on the basis of its ownership and operation, within the meaning of CERCLA section
107(a)(1), 42 U.S.C. § 9607(a)(1), of the property named in paragraph 14. o

History of Site investigations undertaken by EPA and the New Mexico Environment
Department. ’

16.-  The New Mexico Environment Department Drinking Water Bureau first found PCE .
" contamination in Site ground water in City of Las Cruces’ municipal drinking water supply wells
‘Number 18, Number 19, Number 21 and Number 27 in samples collected during the period 1993
to 1995. The Drinking Water Bureau was sampling these wells as called for by regulations

" promulgated under the Safe Drinking Water Act, 42 U.S.C. § 300f et seq. These wells are
~ Jocated in the City of Las Cruces’ eastern well field, and obtain water from the Santa Fe Group
aquifer, a ground water reservoir within the Mesilla Basin, a geologic formation. NMED '
‘initiated an investigation of the four affected municipal water supply wells and the investigation
was continued to completion by the EPA. '

17.  After PCE was detected in the City of Las Cruces municipal water supply wells by the
New Mexico Environment Department Drinking Water Bureau, in 1993 the New Mexico
Environment Department performed a preliminary site assessment and other site inspection

' activities in consultation with EPA. The New Mexico Environment Department analyzed ground
water and soil samples collected at new and existing monitoring well locations and tested soil
vapor at the Dofia Ana County Transportation Department maintenance yard. The sampling
results confirmed the presence of PCE in ground water, soil vapor, and in soil. In these early -

" investigations, the New Mexico Environment Department detected PCE in only one soil sample,
_ at a concentration of 241 micrograms per Kilogram. This soil sample was collected at 135 feet
below ground surface. The New Mexico Environment Department also detected PCE in the
shallow soil vapor at the Dofia Ana County Transportation Department maintenance yard at

- concentrations up to-12 parts per billion by volume (ppbv). :

18.  EPA used the results of these various investigations in its Hazard Ranking System as the
 basis for adding the Site to the National Priorities List on June 14, 2001 (66 Fed. Reg. 32235
(June 14, 2001)).. The National Priorities List is found at 40-CFR Part 300, Appendix B. '

©19.  As part of the remedial investigation for the Site, beginning about April 29, 2002, EPA

~ began a field investigation to identify the sources of the PCE detected in ground water. (In this

‘Order, “source” means the locations where liquid PCE was spilled, leaked, poured, or dumped,

~ and from which PCE migrated to the ground water.) PCE is a volatile organic hydrocarbon that
can leave a vapor gas as it migrates or degrades. EPA performed a soil gas survey across the site

" because soil vapor analysis is.a proven and effective method for identifying and delineating

volatile organic compounds and chlorinated solvent plumes under a variety of geologicand -

. hydrologic settings. Itis effective in identifying and measuring PCE in all phases (not only the -

vapor phase). - Chlorinated solvents, like PCE, are known to leave a residual vapor ora
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partitioning phase in areas just below where they were released at land surface, and they persist
in pore spaces of the soil mafrix in the vadose zone and in ground water. (The vadose zone or
unsaturated zone is the soil betwéen the land surface and the regional water table.) This “vapor
trail” in the unsaturated zone can persist over time, depending largely on how much waste was
- released. Based on the physical and chemical processes of vapor transport between the
, unsaturated zone and the ground water, the sources of PCE (as detected by the soil vapor

- analyses) should be found (and were found) in the vicinity of the PCE sources. PCE can also

. partition into the aqueous phase at rates slow enough that the PCE will continue to persist as a

 residual or free-phase contaminant, affecting ground water for prolonged periods of time.
Dissolved phase PCE in ground water at the Site is likely the result of leaching by induced
infiltration caused by natural forces (e.g., rainfall, gravity) and by air diffusion.

20.  During the field investigation component of the soil vapor study, EPA collected more

than 600 soil vapor samples, installed seven soil vapor monitoring stations, drilled and installed

" eight multi-level ground water monitoring wells, and collected over 200 ground water samples
from new and existing wells. The initial soil vapor samples were collected at 5, 10, 15, and 20
feet below ground surface. During the investigation, the sampling program, including the depths

‘sampled and the sample spacing, was adjusted and expanded based on the preliminary findings

* from the data collected. The locations of the eight multi-level wells were selected based on the
ground water data gathered from the existing water table monitoring wells, and based on

 preliminary findings from the soil vapor investigation.. The multi-level wells were used to

. determine variations in the concentration of PCE contamination in the aquifer according to depth.
The field investigation component took place during the period from April 29,2002, through -
February 3, 2003. - _ ‘ ’ o -

~21.  EPA’s soil vapor study detected concentration levels of PCE in soil vapor as high as

- 1,186 parts per billion (by volume) in the unsaturated zone. The unsaturated zone is the zone
between the land surface and the regional water table. The unsaturated zone at the Site extends to
depths that can be as shallow as 15 feet below ground surface or as deep as 184 feet below
ground surface. EPA found that the highest concentrations of PCE in soil vapor occur beneath,
-and in the vicinity of, two Site areas. These areas include the following spots located in the City

~of Las Cruces: . : ' : ' ' '

a. The area near the intersection of East Hédl_ey Avenue and North ‘Walnut Street (along the -
‘ former airport runway and the former arroyo parallel to and south of the former airport
~ runway); and ' : : '

" b. The Dofia Ana County Transportation Department maintenance yard on East Griggs
"Avenue. . ‘ o .

* These two Site areas have the highest concentrations of PCE in soil Vapor because they are

sources. (In this Order, “source” means the locations where liquid PCE was spilled, leaked,
. poured, or dumped, and from which PCE migrated to the ground water.) Shallow soil vapor -
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sampling confirms that broad areas of the subsurface are impacted by the PCE contamination
from the source areas. Laterally, the concentration of PCE in soil vapor decreases in samples
collected further away from each source area. These source areas are the same Site areas
described in paragraphs 13 and 14 of this Order.

22.  Also as part of its remedial investigation of the Site, during the period from October 2005
~ through December 2005, EPA performed a second field investigation of the Site with support
from the New Mexico Environment Department. The second field investigation had two

" purposes. The first purpose was to collect sampling data sufficient to delineate the extent of
contaminant plume on the Site. (In this Order the “plume” means the ground water with -
concentrations of PCE that exceed the 5 micrograms per liter Maximum Contaminant Level for
PCE established under the Safe Drinking Water Aet.) The second purpose was to collect data
sufficient to support a baseline human health risk assessment (EPA uses a baseline human health -
risk assessment to evaluate the potential threat to human health in the absence of any remedial
action.), and to support the evaluation of remedial alternatives for the Site. The tasks performed
as part of this investigation iricluded installation of two additional ground water monitoring
wells, installation of one additional deep soil vapor monitoring station, collection of additional
shallow subsurface soil vapor samples, and collection of ground water samples in the new well
and in existing wells. While the plume is not completely defined, EPA determined that the PCE

* ground water plume extends approximately 9,500 feet (1.8 miles) west-to-east and approximately
2,700 feet (0.5 miles) north-to-south. The plume extends to a depth of approximately 635 feet
‘below ground surface. EPA estimates the volume of the plume at between 735 and 1,102 acre-
feet (2.39 to 3.59 billion gallons). ‘ -

The PCE contaminated ground water plunie has affected City of Las Cruces’ drinking
water wells and it is expanding and endangering additional City wells.

The PCE in ground water is the result of surface spills with subsequent leaching (partitioning)
from soil to ground water. Local pumping from City of Las Cruces municipal supply wells
induced PCE migration (infiltration and expansion), both horizontally and vertically, across the
- Site and into deeper portions of the aquifer. The existing PCE contaminated ground water plume
“ will continue expanding toward operational munieipal supply wells that are used to produce
water for municipal water supply. The plume will continue to expand and act as a low level
source of PCE to these and other nearby wells. ’ ' -

23.  EPAusesa baseline human health risk assessment to evaluate the potential threat to
human health posed by contamination in the absence of any remedial action. Part of the purpose

~of the baseline human health risk assessment is to identify complete exposure pathways. An

exposure pathway refers to the way in which a person could come into contact with a hazardous
substance. There are three basic exposure pathways: inhalation, ingestion, or direct dermal
contact. The degree or extent of exposure is determined by measuring the amount of the

. hazardous substance at the point of contact. EPA’s baseline human health risk assessment

determined that, if no remedial action is performed at the Site, complete exposure pathways
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exist. Site residents could ingest PCE contaminated ground water drawn from untreated water
supply, or through private domestic wells. Since the baseline human health risk assessment
identified ingestion of PCE contaminated ground water as a potentially complete exposure
pathway at the Site, EPA evaluated the concentration of PCE in ground water at the contact

point.-

24. Regarding human health risk from ingestion of ground water containing PCE, the
baseline human health risk assessment determined that, at that time, the concentrations of PCE in
the City’s water supply were within acceptable risk levels as a result of the City of Las Cruces’

_ blending program. The City was, at that time, blending clean water with the PCE contaminated
water to reduce the concentrations of PCE to levels that are below the Maximum Contaminant
Level for PCE established under the Safe Drinking Water Act. The City no longer uses water
from the PCE contaminated aquifer, so blending is no longer necessary, and it has been

- discontinued. In the future, however, one or more of the following scenarios may occur,

resulting in human ingestion of ground water with PCE concentrations that exceed Maximum

- Contaminant Levels: a) the City of Las Cruces may once again use its wells that arc completed in
 the Mesilla Basin within the PCE contaminated groundwater plume; b) the City of Las Cruces
may complete additional wells in the Mesilla Basin within the PCE contaminated ground water

plume; ¢) private landowners may complete wells inl the Mesilla Basin within the PCE ‘
contaminated ground water plume; and d) the PCE contaminated ground water plume could

continue to migrate (expand) and impact additional wells used for potable water. In any of the

scenarios described in the preceding sentence there would be an unacceptable risk to human

~ health because humans would be ingesting water with concentrations of PCE that exceed the

“Maximum Contaminant Level established under the Safe Drinking Water Act. It should be

- noted, however, that, at present, the City of Las Cruces has taken precautions to ensure that those

- who use City water are not exposed to concentrations. of PCE that exceed the Maximum
Contaminant Level. - '

EPA’s selected remedy addresses the threat to human health posed by the PCE
contammated ] eround water at the Site.

'25.  After completing a Remedial Investigation and Feasibility Study, and after evaluating

* - comments from the public regarding its Proposed Plan, EPA issued its Record of Decision for the

Site on June 18, 2007 (the Record of Decision is attached to this Order as Appendlx B). The
. Record of Dec1s1on documents EPA’s selected remedy

- 26.  The EPA selected enhanced ground water extraction with treatment as its remedy to

address PCE contaminated ground water at the Site. This selected remedy calls for treatment of

‘ground water and hydrauhc control of the PCE contaminated ground water plume, relying upon

the existing municipal supply wells to the extent possible. The ObJCCthCS of the remedy are as

* follows: 1) to remove PCE from ground water until concentrations of PCE in ground water meet

- the Maximum Contaminant Level of 5 micrograms per liter, 2) to contain the PCE contaminated -
ground water plume through hydraulic containment and treatment to keep the PCE contaminated

10
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~ plume from migrating (i.e., to keep it from expanding beyond' its currently delineated
‘boundaries), and 3) to reduce the plume size by targeted ground water pumping in areas within
the plume boundaries that have higher PCE concentrations. o :

27.  Under the selected remedy, ground water will be pumped from the subsurface and treated.
The extracted ground water will enter a conveyance system that will transport the ground water
to a central treatment plant. The remedy will utilize the existing infrastructure to the extent

B practicable (i.e., it will maximize use of the pipes and pumps that the City of Las Cruces

 currently uses to manage water) to transport the extracted ground water to the central treatment

~ plant. The treatment plant will be centrally located on the surface within the lateral extent of the

- contaminated ground water plume. Once treated, the water will be delivered by pipeline to the ’
public water supply for the City of Las Cruces. ' .

28.  In addition to extraction and treatment of the PCE contaminated ground water, EPA’s -

selected remedy also calls for institutional controls such as government imposed restrictions on

* well placement, and coordination with other agencies regarding spills and releases in order to
prevent commingling of contaminants from other source areas. In addition to ground water
sampling, long-term monitoring under the selected remedy will include sampling for other

" yolatile organic compounds (including halogenated organic compounds). Long term monitoring
will include sampling for the following: benzene; methyl tertiary-butyl ether; and PCE -

- degradation products such as trichloroethylene, 1,2 cis-dichloroethylene, 1,2 trans- ‘
dichloroethylene, and vinyl chloride. The reason that EPA is calling for sampling to test for -

~ benzene and methyl tertiary-butyl ether is that these contaminants were detected within the plume

boundary and are part of the contaminant releases from the on-site land use activities and are part

of the existing comingled plume. - The reason that EPA is calling for sampling to test for PCE

degradation products such as trichloroethylene, 1,2 cis-dichloroethylene, 1,2 trans- _

dichlorocthylene, and vinyl chloride is that, although the site conditions are not conducive to-

natural degradation of PCE, these contaminants, are associated with various-chlorinated solvents

- and contaminants commonly used at maintenance facilities and parts cleaning voperations'aﬁd
they were detected as part of the existing comingled plume. The Record of Decision (attached to

- this Order as Appendix B) provides a complete description of the selected remedy.

. .,E_PA’s selected remgdv'is designed to addi'gss the endangermeht_DOS_ed by the PCE o
contaminated ground water. ' ' B A R

29. . By extracting contaminated ground water from the PCE contaminated ground water
plume, treating the water, and making it available to the City of Las Cruces as drinking water, the
remedy selected in the Record of Decision will ultimately reduce PCE concentrations in ground
water to levels below the Maximum Contaminant Level of 5 micrograms per liter. Once the PCE
. “concentrations in the ground water are less than or equal to the Maximum Contaminant Level,

- there will no longer be a PCE exposure pathway that poses a danger to human health at the Site.

. Until the concentrations of PCE in the aquifer meet the Maximum Contaminant Level, the

| ‘ institutional controls called for n the Record of Decision help protect human health, by

11
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prohlbrtmg completion of wells in the contammated aquifer, and by calling for the City and
County to coordinate with other government officials when other contaminant spills.that might
comingle are released in the vicinity of the Site. Monitoring called for in the Record of Decision
will provide EPA, NMED, the City and the County with a warning if the plume expands
endangering additional wells. With advance warning, EPA will be able to take action to prevent
exposure.

II1. CONCLUSIONS OF LAW AND DETERMINATIONS

3'(). The Grlggs and Walnut Ground Water Plume Superfund Site is a "facrllty" as defined in
section 101(9) of CERCLA,42 US.C. § 9601(9) .

31. Respondents are "persons as defined in sectzon 101(21) of CERCLA 42US.C. §
9601(21). .

32. Respondents are “liable parties” within the meaning of section 107(a) of CERCLA, 42
U.S.C. § 9607(a), and are sub_]ect to thrs Order under section 106(a) of CBRCLA 42 U.S. C 8
' 9606(a) ,

33.  The PCE descrlbed in paragraph 12 is found at the Site and is a "hazardous substance as
deﬁned in section 101(14) of CERCLA 42 U.S.C. § 9601(14). :

34, This hazardous substance, PCE, has been sprlled leaked, poured or dumped onto the
land surface at the Site and it has leached into the ground water at the Site

35. At the Site, the spilling, leaking, pounng, and dumping of PCE onto the land surface and '
the leaching of PCE into the ground water are “releases” as deﬁned in sec‘uon 101(22) of

~ CERCLA, 42 US.C. § 9601(22).

36. The potential for ﬁmire leaching (induced infiltration and expansion) of the hazardous
substance PCE from the Site into ground water poses a thireat of a "release" as defined in section
- 101(22) of CERCLA, 42U.S.C. § 9601(22) :

37, The actual or threatened release of hazardous substances from the faclhty (ie, the Srte) ;
may present an imminent and substantlal endangerment to the public health or welfare or the
env1ronment : »

38, The contamination and endangerment at this Site constitute an indivisible injury. The
actlons required by this Order are necessary to protect the pubhc health, welfare; and the

L env1ronment

12
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IV. NOTICE TO THE STATE

39. On [*date], prior to issuing this Order, EPA notified the New Mexico Environment
Department that EPA would be issuing this Order. '

V. ORDER

40.  Based on the foregoing, Respondents are hereby ordered, jointly and severally, to comply
with the following provisioné of this Order which include without limitation all appendices to

this Order, all documents incorporated by reference into this Order, all EPA-approved
submissions, and all schedules and deadlines in this Order including without limitation schedules
and deadlines in all EPA-approved submissions: - - o : '

1. DEFINITIONS

41.  Unless otherwise expressly provided herein, terms used in this Order which are defined in
CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to
‘them in the statute or its implementing regulations. Whenever terms listed below are used in this
Order or in the documents attached to this Order or incorporated by reference into this Order, the
‘following definitions shall apply, whether or not they are capitalized:

~a. "CERCLA" shall mean the Comprehensive Environmental Response, Compeﬁsation, and
" Liability Act of 1980, as amended, 42 U.S.C. § 9601 ef seq. :

" b... "Day" shall mean a working day. "Working day" shall mean a day other than a Saturday,
- Sunday, or Federal holiday. In computing any period of time under this Order, where the
last day would fall on a Saturday, Sunday, or Federal holiday, the period shall run until
the end of the next working day. Further, in computing any deadline based on a
" potification from EPA, the period shall start on the date that Respondents receive the
notice. - - :

' c.' "Deliverable" shall mean any action, activity, task, or submission required to be done by
- Respondent under this Order. A deliverable is work. A deliverable is a req_uirem_ént of -
. this Order. : - ' :
d. ",‘Effgsc_tive Date" shall be the effective date-of thls Order as provided in paragraph 110

e. "EPA"shall mean the United States Environmental P_rdtection Agency and ém_y Successor
* departments or agencies of the United States. : . '

£ For the purposes of this.Order including the SOW, the words “include," "includes," or

"including" shall not be construed as words of limitation; that is, they shall be construed -
such that the phrases "without limitation" or "but not limited to" are implied, unless such

13
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phrases are already in place. For example "mcludmg X, y, and 2" would be construed as
“including without limitation x, y, and z" or as "including, but not limited to, x, y and "
but the phras‘e "including, but not limited to, X, y and z" would be construed as it reads.

g. “Criggs and Walnut Superfund Site Special Account" or "Spemal Account" shall mean
" the special account established for the Site pursuant to Section 122(b)(3) of CERCLA, 42
U.S.C. § 9622(b)(3), and this Order.

h. “Interest,” with respect to amounts owed to the United States shall mean interest at the
rate specified for interest on investments of the EPA Hazardous Substance Superfund
established by 26 U.S.C. § 9507, compounded annually on October | of each year, in

~ accordance with 42 U.S.C. § 9607(a). - The applicable rate of interest shall be the rate in
effect-at the time the interest accrues. The rate of interest is subject to change on October
1 of each year. :

i. "National Contingcncy Plan" or "NCP" shall mean the National Oil and Hazardous

~ Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 US.C. § 96035, codified at 40 C F.R. Part 300, and any amendments
thereto.

j- “NMED? shall mean the New Mexico Eﬁvironment Department.

k. "Operation and Maintenance" or "O&M" shall meari all activities required to maintain the
" effectiveness of the Remedial Action as required under the Operation and Maintenance
Plan approved or developed by EPA pursuant to this Order including without limitation
. the Statement of Work (SOW) '

1. "Order" shall mean this docurnent and all appendices attachied hereto including:

: Appendlx A — Map of surface of the Grlggs and Walnut Ground Water Plume
~ Superfund Site;
Appendlx B - Record of DeCISlOn Grlggs and Walnut Ground Water Plume
Superfund Site, Las Cruces, New.Mexico (June 18, 2007)

Appendix C - Statement of Work, Remedial Design, Griggs and Walnut Ground
- Water Plume Superfund Site, Las Cruces, New Mexico.
‘ Appendix D — Model Performance Guarantee Documents

Appendix F - Descnptlon of the Western Release

In the event of cbnﬂict between this docurnent and any appendix; this document shall control.
m. "Paragraph" shall mean a portion of this Order identified by an arabic numeral or an

'uppercase letter. A paragraph may contain subparagraphs identified by lowercase letters
~ or by lowercase Roman numerals. References to paragraphs in appendices to this Order

14
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- wﬂl be xden’uﬁed as such (e g, S0OwW paragraph 10).

. “PCE” shall mean perchloroethylene also known as tetrachloroethene or
tetrachloroethyiene :

. "Performance Standards" shall mean those cleanup standards, standards of control, and
other substantive requirements, criteria or limitations, identified in the Record of

" Decision, in the Statement of Work, and in submissions that are approved by EPA in -
writing, that the Remedial Design and work required by this Order must attain. For
example, the remedial design must specify a design that will attain remediation goals and
remedlal action objectives 1dent1ﬁed in the Record of Decision at ROD section 8.

. "Record of Decmlon" or "ROD" shall mean the EPA Record of De0151on relatmg to the

~ . Site, signed on June 18, 2007 by the Superfund Division Director, EPA Region 6, and all

TAATY

" attachments thereto. The ROD is attacned as Appendm B.

. "Remedial Action" or "RA" shall mean those actlvities, except for Operation and -
maintenance, to be undertaken to implement the ROD in accordance with the final EPA-
approved Remedial Design prepared by Respondents under this Order. The RA shall also
_be prepared in accordance with the final EPA-approved Remedial Action Work Plan, and
in accordance with other submissions approved by EPA that are not the subject of this
Ordet. Remedial Desxgn and Remedial Action may be referred to as “RD/RA ?

"Remedial De31gn or “RD” shall mean. those activities to be undertaken by the
Respondents to develop the final plans and spec1ﬁcat10ns for the Remedial Actlon
pursuant to the Remedial Design Work Plan. :

"Remedial Design Work Plan" shall mean the document developed pursuant to paragraph
50'0fthis ‘Order and approved by EPA‘, and any amendments thereto. ‘

"Requlrement(s) of this Order" or “Requlrement(s) of the Order” or any similar term shall
“include: Performance Standards that Respondents are to meet under this Order; Work that
' Respondents are to perform under this Order including Work that Respondents are to

perform under the SOW: or. under EPA-approved submissions; scheduled deadlines that -

Respondents are-to meet under this Order. including deadlines set forth in schedules in
_EPA-approved submissions or in the SOW; payments that Respondents are to make under
- this Order; and any other obligation of Respondents under this Order. It is a requirement

" of this Order for Respondents to-complete and submit deliverables by the deadlines ‘
established in EPA-approved submissions. It is a requirement of this Order for
Respondents to submit submissions to EPA which EPA will'approve. That is, if
Respondents offer a submission which is not approved by EPA as described in Section .

* XII (EPA Approval of Plans and Other Submlssmns) of this Order, Respondents have not
met a Requirement of thlS Order. Itisa v1olat10n of this Order for Respondents to fall to _
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meet a Requirement of this Order.

"Response Costs" shall mean all costs, including direct costs, indirect costs, and accrued
interest incurred by the United States to perform or support response actions at the Site.

.Response costs include but are not limited to the costs of overseeing the Work, such as
the costs of reviewing or developing plans, reports. and other items pursuant to this Order

‘and costs associated with verifying the Work.

V.

“Respondents” means the City of Las Cruces, and Doiia Ana County.

"Section" shall mean a portion of this Order identified by an uppercase Roman numeral
and includes one or more paragraphs. References to sections in appendices to this Order

~ will be identified as such (e.g., SOW Section II).

“Section" shall mean a portion of this Order identified by a roman numeral and includes
one or more paragraphs. ' ' : '

"Site" shall mean the Griggs and Walnut Ground.Watvc‘r Plume Superfund Site including ‘

the following: a) a PCE-contaminated ground water .plumé that begins at about 190 feet
below ground surface and which extends to a dcpth»of about 650 feet below ground
surface contaiming approximately 735 t0'1,102 acre-feet of water (2.39 to 3.59 billion

~ gallons); b) the land surface that overlies the plume—generally located between East

Griggs Avenue and East Hadley Avenue, extending east to beyond Interstate 25 (I-25),
and west to beyond North Solano Avenue and measuring at least 9,750 feet by 2,250 feet;

~ and c¢) all suitable areas in very close proximity to the contamination necessary for

implementation of the response action described in the ROD. The surface of the Site is
generally depicted on the map that is Appendix A to this Order.

“Statement of Work" or "SOW" shall mean the statement of work for implementation of

the Remedial Design for the Site, as set forth in Appendix C to this Order and any

- modifications made in accordance with this Order.

aa

. "Submission" shall mean any and all written materials Respondents are required to '

submit for EPA approval pursuant to this Order including without limitation

~ correspondence, notifications, plans, reports, specifications, and schedules. A

Submission is a Deliverable. A Submission is Work. Submissions include without

 limitation the Rernedial Design Work Plan and the schedules and deadlines therein. Once

a Submission is approved in writing by EPA as described in Section XII (EPA Approval

~ of Plans and Other Submissions) of this Order, the Submission is incorporated into this

Order and becomes an enforceable part of this Order.
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bb. "Supervising Contractor" shall mean the principal contractor retained by the Respondents
to supervise and direct the implementation of the Work under this Order.

co. "United States" shall mean the United States of America.

dd. "Work" shall mean all activities Respondents are required to perform under this Order
including under the SOW and including under Submissions approved by EPA, except
 those required by Section XIX (Record Preservation). Work includes Deliverables which
Respondents are required to produce under this Order. Work includes the Remedial
Design. '

ee. Work.Takeover.shall mean the actions that EPA may take to perform its own studies,
complete the response action (or any portion of the response action) as provided in
CERCLA and the NCP, as described in paragraph 103.

VII. NOTICE OF INTENT TO COMPLY

" 42.  Respondents shall provide,_%fé s after the € ff ofithis @rder’
written notice to EPA's Remedial Project Manager (RPM) stating hether they will comply with
the terms of this Order. If Respondents do not unequivocally commit to perform the Remedial
‘Design as.provided by this Order, they shall be deemed to have violated this Order and to have
failed or refused to comply with this Order. Respondents’ written notice shall describe, using
facts that exist on or prior to the effective date of this Order, any "sufficient cause" defenses
asserted by Respondents under sections 106(b) a;id 107(c)(3) of CERCLA, 42 U.S.C. §§ 9606(b)
and 9607(c)(3). The absence of a response by EPA to the notice required by this paragraph shall
not be deemed to be acceptance of Respondents’ assertions. , '

VIII. PARTIES BOUND

43.  This Order shall apply to and be binding upon the City of Las Cruces, and Dofia Ana
County, their officials, commissioners, directors, officers, employees, agents, successors, and
assigns. Respondents are jointly and severally responsible for carrying out all activities required
by this Order. No change in the governmental organization, ownership, corporate status, or other
" control of the Respondents shall alter any-of the Respondents’ responsibilities under this Order.

44,  Respondents shall provide a copy of this Order to any prospective owners or successors
before a controlling interest in Respondents’ Site assets, or Site property rights are transferred to
the prospective owner or successor. Respondents shall provide a copy of this Order to each

' contractor, sub-contractor, laboratory, or consultant retained to perform any Work under this
Order, within 30 days after the effective date of this Order or on ‘the date such services are
retained, whichever date occurs later. Respondents shall also provide a copy of this Order to '
each person representing any Respondents with respect to the Site or the Work and shall
condition all contracts and subcontracts entered into hereunder upon performance of the Work in
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conformity with the terms of this Order. With regard to the activities undertaken pursuant to this
~“Order, each contractor and subcontractor shall be deemed to be related by contract to the
Respondents within the meaning of section 107(b)(3) of CERCLA, 42 US.C. § 9607(b)(3).
Notwithstanding the terms of any contract, Respondents are responsible for compliance with this
Order and for ensuring that their contractors, subcontractors and agents comply with this Order,
and perform any Work in accordance with this Order.

45.  Within 30 days after the effective date of this Order each Respondent that owns real

- property comprising all or part of the Site shall record a copy or copies of this Order in the
appropriate governmental office where land ownership and transfer records are filed or recorded,
and shall ensure that the recording of this Order is indexed to the titles of each and every one of
Respondents properties at the Site so as to provide notice to third parties of the issuance and
terms of this Order with respect to those properties. Respondents shall, within 35 days after the
effective date of this Order, send notice of such recording and indexing to EPA.

46.  Not later than sixty days prior to any transfer of any of Respondents’ real property interest
‘in any property included within the Site, Respondents shall submit a true and correct copy of the
transfer documents to EPA,; and shall identify the transferee by name, principal business address

and effective date of the transfer. ' ' '

IX. WORK TO BE PERFORMED

47. _ The Respondents shall cooperate with EPA in providing information regarding the Work
to the. public. As requested by EPA, Respondents shall participate in the preparation of such
information for distribution to the public and in public meetings which may be held or sponsored
by EPA to explain activities at or relating to the Site.’ o

48.  All aspects of the Work to be performed by Réspondents pursuant to this Order shall be
under the direction and supervision of a ‘qualified supervising contractor the selection of which
shall be subject to disapproval by EPA. Within seven days after the effective date of this Order, .
Respondents shall notify EPA in writing of the name and qualifications of Respondents’
proposed supervising contractor, including primary support entities and staff, proposed to be
used in carrying out work under this Order. With respect to any proposed supervising contractor, .
' Respondents shall demonstrate that the proposed supervising contractor has a quality system that
"complies with ANS/ASQ E4-2004, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs,” (American National
Standard, 2004), by submitting a copy of the proposed supervising contractor’s Quality .
Management Plan (QMP). The QMP should be prepared in accordance with the specifications set
forth in “EPA Requirements for Quality Management Plans (QA/R-2),” (EPA/240/B-01/002,
" May 2006), EPA/240/B-01/003 May 2006 “EPA Requirements for Quality Assurance Project
_ Plans (QA/R-5) or equivalent documentation as determined by EPA. If at any time Respondents
' propose to use a different supervising contractor, Respondents shall notify EPA and shall obtain
EPA’s authorization to proceed before the new supervising contractor performs any work under
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this Order.

'49.  The EPA will review Respondents’ selection of a supervising contractor according to the
terms of this paragraph and Section X1l (EPA Approval of Plans and Other Submissions) of this

 Order. After completing its review, EPA will either issue a notice to procéed with the Work or

" notify Respondents that EPA disapproves its selection. If EPA disapproves of the selection of

- the supervising contractor, Respondents shall submit to EPA within 30 days after receipt of
EPA's disapproval of the supervising contractor prev1ously selected, a list of supervising
contractors, including primary support entities and staff, that would be acceptable to
Respondents EPA will thereafter provide written notice to Respondents of the names of the
superVISmg contractors that are unacceptable to EPA. Respondents may then select any

' superv1smg contractor from the list that remains and shall notify EPA of the name of the

: supermsmg contractor selected within 21 days of EPA's designation of unacceptable proposed

: ~-superv1smg contractors.. Upon receipt of Respondents’ notice identifying the supervising
contractor from the list of 1uaIia.gGLS that are not unacceptable to EPA, EPA will issue a notice to

proceed. :

‘A. Remedial Design |

50.  Pursuant to the provisions of the SOW, Respondents shall submit to EPA for EPA review -

" and approval, pursuant to Section X1I (EPA Approval of Plans and Other Subrmssnons) a work

plan for the performance of the Remedial Design at the Site ("Remedial Design Work Plan" o

“RD Work Plan”) including a Remedial Design Work Plan Schedule. Respondents shall prov1de

_acopy of the RD Work Plan to NMED. Respondents shall provide to EPA (with a copy to
'NMED) all submissions and perform all other deliverables required under the EPA-approved
Remedial Design Work Plan in accordance with the EPA approved Remedial Design Work Plan

’ Schedu!e .

51.- Respondents shall ensure that the RD Work Plan shal}-be con51stent with, and shall
provide for implementing the Statement of Work, and shall comport with EPA's "Superfund
Remedlal Design and Remedlal Action Guidance, “OSWER Directive 9355.0-4A” (June 1986).

‘Upon approval by EPA as prov1ded in Sectlon XII (EPA Approval of Plans and Other
Submissions), the RD Work Plan is incorporated into this Order as a requirement of this Order
~ and shall be an enforceable part of this Order. Any failure of Respondents to complete the work
 described in the EPA-approved RD Work Plan accordmg to the EPA-approved schedule shall be
a v1olat10n of this Order. S

52. The Work performed by Respondents pursuant to this Order shall, at a minimum, call for
the attainment of the Performance Standards specified in the Record of Decision, including the
remedial action objectives and remediation goals described in ROD section 8, and in SOW
- Section III (Performance Standards). Any sampling or momtormg undertaken by Respondents '
under thls Order shall meet Performance Standards
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53. Notwithstanding any action by EPA, Respondents remain fully responsible for meeting
the Performance Standards for Remedial Design Work as specified in the Record of Decision and
Statement of Work. Nothing in this Order, or in EPA's approval of the Remedial Design Work
Plan, or approval of any other submission or deliverable, shall be deemed to constitute a warranty
or representation of any kind by EPA that the Pre-Final Remedial Design, as completed by
Respondents will attain Performance Standards set forth in the ROD and in SOW section III
(Performance Standards) and be approved as the Final Remedial Design by EPA.- Neither
Respondents’ compliance with such EPA-approved submissions, nor Respondents’ production of
other deliverables can foreclose EPA from seeking additional work to achieve the applicable
performance standards for the Remedlal Design.

54, EPA does not anticipate that the Remedial Design Work will result in off-site shipment of
CERCLA wastes; however, should that occur, Respondents shall dispose of or treat all hazardous
substances, pollutants or contaminants (hereinafter CERCLA waste) removed from the Site at a
facility approved by EPA's RPM and in accordance with section 121(d)(3) of CERCLA, 42
U.S.C. § 9621(d)(3). Before shipping any hazardous substances, pollutants, or contaminants
(hereinafter CERCLA wastes) from the Site to an off-site location, Respondents shall obtain
EPA's certification that the proposed receiving facility is acceptable for CERCLA wastes within
the meaning of 40 CFR § 300.440. Respondents shail only send CERCLA wastes from the Site
to an off-site facility that is acceptable for CERCLA wastes within the meamng of 40 CFR §
:300.440.

'55."  Respondents’ shall, prior to any off-Site shipment of hazardous substances from the Site
to an out-of-state waste management facility, provide written notification to the appropriate state
environmental official in the receiving state and to EPA's RPM of such shipment of hazardous
substances. However, the notification of shipments shall not apply to any off-Site shipments
when the total volume of all shipments from the Site to the state will not exceed 10 cubic yards.-

-a. The notification shall be in writing, and shall include the following information, where
~available: (1) the name and location of the facility to which the hazardous substances are
to be shipped; (2) the type and quantity of the hazardous substances to be shipped; (3) the
~ -expected schedule for the shipment of the hazardous substances; and (4) the method of
© . transportation. Respondents shall notify the receiving state of major changes in the
shipment plan, such as a decision to ship the hazardous substarnces to another facility
. within the same state, orto a facxhty in another state.

" b. The identity of the receiving facility and state will be determined by Respondents.
~ Respondents shall provide all relevant information; including information under the
categories noted in paragraph 54(a) above, regarding the off-Site shipments as soon as -
practicable after the award of the contract and before the hazardous substances are
'.actually shipped. :
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B. Exception for Western Release
56 Notwithstanding any other provision of this Order, Respondents need not perform
‘Remedial Design Work to address the release of PCE on the western part of the Site (hereinafter
the Western Release). The Western Release is further described in Appendix F of this Order.

Certification of completion

57. After EPA has approved the Pre-Final Remedial Design (making it the Final Remedial
Design) and within 30 days of the date that Respondents conclude that all phases of the Work

have been fully performed, Respondents shall submit to EPA a brief written report certifying that
the Work has been comipleted in full satisfaction of the requirements of this Order. Respondents
shall provide a copy of the Report to NMED. EPA shall require such additional activities as may
be necessary to complete the Work or EPA may, based upon information contained in EPA’s
administrative record file at the time of the notification and on Respendents’ certification to

EPA, issue written notification to Respondents that the work has been completed, as appropriate.
EPA's notification shall not limit EPA's right to take or require any action that in the judgment of
EPA is appropriate at the Site, in accordance with 42 U.S.C. §§ 9604, 9606, or 9607. :

X. ADDITIONALRESPONSE ACTIONS

58. EPA may determine that in additiqn to th¢ work identified in this Order and appendices to,
this Order, additional response activities may be necessary to protect human health and the

* . environment. If EPA determines that additional response activities are necessary, EPA may

require Respondents to submit a work plan for additional response activities including without
limitation another Remedial Design. EPA may also require Respondents to modify any plan,
~ design, or other deliverable required by this Order, including any approved modifications.

59.  Not later than thirty days after receiving EPA's notice that additional response activities

~ are required pursuant to this Section, Respondents shall submit a work plan for the response

~ activities to EPA for review and approval. Upon approval by EPA, the work plan is incorporated
into this Order as a requirement of this Order and shall be an enforceable part of this Order.-
Upon approval of the work plan by EPA, Respondents shall implement the work plan according

“tothe | . ' o . , :

standards, specifications, and schedule in the approved work plan. Respondents shall notify EPA

- of their intent to perform such additional response activities within seven days after receipt of

EPA's notice that additional response activities are required.

XI. ENDANGERMENT AND EMERGENCY RESPONSE
60.  In the event of any action or'oc_cun'ence during the performance of the vaork which

_causes or threatens to cause a release of a hazardous substance or which may present an ,
immediate threat to public health or welfare or the environment, Respondents shall immediately-
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" take all appropriate action‘to prevent, abate, or minimize the threat, and shall immediately notify
EPA's Remedial Project Manager (RPM). If the RPM is unavailable Respondents shall notify the
EPA Response and Prevention Branch, Region 6 at (866) EPA-SPILL or (866) 372-7745 or
(214) 665-6428. Respondents shall take such action in consultation with EPA's RPM and in
accordance with all applicable provisions of this Order, including but not limited to the Health
and Safety Plan and the Remedial Design Contingency Plan and the Remedial Action
Contingency Plan. In the event that Respondents fail to take appropriate response action as

. required by this Section, and EPA takes that action instead, Respondents shall reimburse EPA for
~all costs of the response action not inconsistent with the NCP. Respondents shall pay the ‘

response costs in the manner described in  XXII (Reimbursement of Response Costs) of this

Order, within 30 days of Respondents' receipt of demand for payment and a EPA Region 6
~SCORPIOS report, or whatever report EPA then determines to be the equivalent of a SCORPIOS

- report, that summarizes direct and indirect costs paid by EPA and its contractors.

61.  Nothing in the preceding paragraph shall be deemed to limit any authority of the United
States to take, direct, or order all appropriate action to protect human health and the environment
“or to prevent, abate, or minimize an actual or threatened release of hazardous substances on, at,

or from the Site. ' o .

XII. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

62.' - After review of any submission that Respondents are required to submit to EPA for

- review and approval pursuant to this Order, EPA may: (a) approve the submission; (b) approve
the submission with modifications which modifications may include without limitation written
~ passages prepared by EPA which passages Respondents shall incorporate, word for word, into
the text of the submission as directed by EPA in writing, and which modifications may also =
‘include without limitation EPA required deletions of certain passages contained in the
submission which deletions Respondents shall make, word for word, as directed by EPA in
writing; (c) disapprove the submission and direct Respondents to resubmit the submission after
incorporating EPA's modifications which modifications may include without limitation written
passages prepared by EPA which passages Respondents shall incorporate, word for word, into
the text of the submission as directed by EPA in writing, and which modifications may also

- include without limitation EPA required deletions of certain passages contained in the

submission which deletions Respondents shall make, word for word, as directed by EPA in

- writing; or (d) disapprove the submission and assume responsibility for performing all or any part
- of the Work. As used in this Order, the terms “approved by EPA,” “approval by EPA," "EPA
approval," or a similar term means the action described in subparagraphs (a) or (b) of this
paragraph. ' ’ ‘ '

63.  Inthe event of approval or approval with modiﬁt:ations by EPA, Respondents shall
proceed to take any action required by the submission, as approved or modified by EPA.
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64. Upon receipt of a notice of disapproval or a request for a modification, Respondents shall,
within 21 days or such longer time as specified by EPA in its notice of disapproval or request for
modification, correct the deficiencies and resubmit the plan, report, or other item for approval.
Notwithstanding the notice of disapproval, or approval with modifications, Respondents shall
_proceed, at the direction of EPA, to take any action required by any non-deficient portion of the
submission. ' : B

65.  If EPA disapproves-a submission as provided in paragraph 68(d), then Respondents shall
be in violation of this Order. ’ _ '

XIII. PROGRESS REPORTS

66.  In addition to the other deliverables set forth in this Order, during the implementation of
the Work, Respondents shall provide bimonthly (i.e., every two months) progress reports to EPA
and NMED with respect to actions and activities undertaken pursuant to this Order. The progress
reports shall be submitted on or before the 1% day of every other month following the effective
~ date of this Order. Respondents' obligation to submit progress reports continues until EPA gives -

- Respondents written notice under paragraph 57. Ata minimum these progress reports shall: (1)
describe the actions which have been taken to comply with this ‘Order during the prior two
months; (2) include all results of sampling and tests and all other data received by Respondents
and not previously submitted to EPA; (3) describe all work planned for the next two months with
~ schedules relating such work to the overall project schedule for Remedial Design completion;
and (4) describe all problems or delays encountered and any anticipated problems, and actual or
anticipated delays, and solutions developed and implemented to address any actual or anticipated - -
problems or delays. - R :

XIV. QUALITY ASSURANCE; SAMPLING AND DATA ANALYSIS

 67.  Respondents shall use the quality assurance, quality control, and chain of custody
procedures described in the “EPA Requirements for Quality Assurance Project Plans (QA/R-5)"

(EPA/240/B-01/003, March 2001) and “Guidance on Systematic Planning Using the Data

Quality Objectives Process” (QA/G-4 February 2006) and “Guidance for Quality Assurance

Project Plans (QA/G-5)” (EPA 600/R-02/009, December 2002, and any amendments to these

~ documents, while conducting all sample collection and analysis activities required herein by any

plan. To provide quality assurance and maintain quality control, Respondents shall: -

a. Use only laboratories which have a documented quality system that complies with
ANSI/ASQ E4-2004, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs,” (American

, Natipnal Standard, 2004) and “EPA Requirements for Quality Management Plans (QA/R-.
© 2)” (EPA/240/B-0 1/002, May 2006) or equivalentvdocumenfation as determined by EPA.

. EPA may consider laboratories accredited under the National Environmental Laboratory

* Accreditation Program (NELAP) to meet the quality system requirements QAMS-005/80.
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'b. Ensure that the laboratory used by the Respondents for analyses, performs according to a
. method or methods deemed satisfactory to EPA and submits all protocols to be used for
analyses to EPA at least 10 days before beginning analysis.

c. Ensure that EPA and NMED personnel and EPA's and NMED’s authorized
" representatives are allowed access to the laboratory and personnel utilized by the
- Respondents for analyses. '

68. Respondents shall notify EPA and NMED not less than fourteen days in advance of any
sample collection activity. At the request of EPA, Respondents shall allow split or duplicate
samples to be taken by EPA, NMED or their authorized representatives, of any samples collected
by Respondents with regard to the Site or-pursuant to the implementation of this Order. In

- addition, EPA shall have the right to take any additional samples that EPA deems necessary.

XV. COMPLIANCE WITH APPLICABLE LAWS » "

69, Respondents shall perform all activities pursuant to this Order in accordance with the
requirements of all Federal and state laws and regulations. EPA has determined that the
activities contemplated by this Order are consistent with the National Contingency Plan (NCP).

'70:  Except as provided in section 121(¢) of CERCLA,42U.S.C. § 9621(e), and the NCP, no
permit shall be required for any portion of the Work conducted entirely on-Site. Where any
portion of the Work requires a Federal or state permit or approval, Respondents shall submit
timely applications and take all other actions necessary-to obtain and to comply with all such
permits or approvals.- : ' -

" 71.  This Order is not, and shall not be construed to be, a permit issued pursuant to any-
* Federal or state statute or regulation. ’ ‘

XV]. REMEDIAL PROJECT MANAGER

72. Al communications, whether written or oral, from Respondent to EPA shall be directed
to EPA's Remedial Project Manager. Respondent shall submit to EPA two paper copies and one

“electronic copy (in an electronic format that is acceptable to EPA) of all submissions which are
developed pursuant to this Order, and shall send these submissions by overnight mail except for

- progress reports which may be sent by fax or by e-mail (only one copy of progress reports need
be sent). . - o - ' :

73.  EPA has the unreviewable right to change its Remedial Project Maﬁager.' If EPA changes -

its Remedial Project Manager, EPA will inform Respondents in writing of the name, address, and
telephone number of the niew Remedial Project Manager. S ' ‘ 2
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74.  EPA's RPM shall have the authority lawfully vested in a Remedial Project Manager and
On Scene Coordinator by the National Contingency Plan, 40 C.F.R. Part 300. EPA's RPM or
~ Alternate RPM shall have authority, consistent with the National Contingency Plan, to halt any
work required by this Order, and to take any necessary response action. EPA's Remed1al Project
Manager is: Managers are: EPA's Remedial Project Manager is:

Ms. Petra Sanchez (6SF-RL)
U.S. Environmental Protection. Agency Region 6
1445 Ross Avenue
Dallas, TX 75202-2733
Telephone: (214) 665-6686
Email: sanchez.petra@epa.gov
- Fax:(214) 6656660

EPA’s Alternate Remedial Project Manager is:
Mr. Buddy Parr

U.S. Environmental Protection Agency Regxon 6
1445 Ross Avenue -

Dallas, TX 75202-2733

Telephone: (214) 665-8424

Email: parr.buddy@epa.gov

Fax:(214) 665-6660

Where - this Order requires that Respondents notify the NI\/IED or provide it with copies of
submissions, Respondents’ oorreSpondence shall be directed to the NMED Pro;ect Manager:

Mr. Angelo Ortelli_

New Mexico Environment Department
Superfund Oversight Section
Ground Water Quality Bureau

1190 St. Francis

PO Box 26110 .

* Santa Fe, New Mexico 87502
Telephone: (505) 827-2866

Email: angelo.ortelli@state.nm.us
Fax: (505) 827-2965

Where thls Order says that EPA w1ll nottfy or otherwme commumcate with Respondents,

Respondents have requested that such notlﬁcanon be dlrected to the C1ty and County’s PrOJect
Managers: :
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The City of Las Cruces Project Manager is: '

‘Dan Santantonio _
Administrator, Regulatory & Environmental Services
City of Las Cruces
- PO Box 20000
Las Cruces, NM 88004 A
. Telephone: (575) 528-3548
. E-mail: dsantantonio@las-cruces.org

~ Fax : (575) 528-3619 '

Dofia Ana County’-s Project Manager:is :
" Ed Fridenstine

Risk Manager
Doiia Ana County

- 845 N. Motel Blvd.

Las Cruces, NM 88007
- Telephone: 505-525-5919E-mail: edf@oo dona—ana nm.us
‘Fax : 505-525- 5924

XVIIL ACCESS TO SITE NOT OWNED BY RESPONDENTS

75.  If the Site property, the off.Site property that is to be used for access, the property. where
documents required to be prépared or maintained by this Order are located, or other property
subject to or affected by the response action, is owned in whole or in part by parties other than

- those bound by this Order, Respondents shall use their best efforts to obtain, access agreements
from the present owner(s) within 90 days of the effective date of this Order. Respondents shall
ensure that agreements shall provide access for EPA, its contractors and oversight officials, the
New Mexico Environment Department and its contractors, and Respondents or Respondents’
authorized representatives and contractors. Respondents shall ensure that such agreements shall

specify that Respondents are not EPA's representatives with respect to liability associated with

~ Site activities. Respondents shall save and hold harmless the United States and its officials,

* agents, employees, contractors, subcontractors, or representatives for or from any and all cleums
or causes of action or other costs incurred by the United States including but not limited to -
attorneys fees and other expenses of litigation and settlement arising from or on account of acts
‘or omissions of Respondents, their officials, commissioners, officers, directors, employees,

" agents, contractors, subcontractors and any persons acting on their behalf or under their control,

in carrying out activities pursuant to this Order, including any claims arising from any
designation of Respondents as EPA's authorized representatives under section 104(e) of
CERCLA, 42 U.S.C. § 9604(e). Copies of such agreements shall be provided to EPA prior to
Respondents' initiation of field activities. Respondents' best efforts shall include providing

. reasonable compensation to any off-Site or on-Site property owner. If access agreements are not
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obtamed w1thm the time referenced above Rcspondents shall notify EPA of thelr failure to
obtain access within five days. Subject to the United States' non-reviewable discretion, EPA may
use its legal authorities to obtain access for the Respondents, may perform those response actions

“with EPA contractors at the property in question, or may terminate the Order if Respondents
cannot obtain access agreements. If EPA performs those tasks or activities with contractors and
does not terminate the Order, Responderits shall perform all other activities not requiring access
to the property at issue, and shall reimburse EPA, pursuant to Section XXII (Reimbursement of
Response Costs) of this Order, for all costs incurred in performing such activities. Respondents
shall integrate the results of any such tasks undertaken by EPA into its reports and deliverables.
Respondents shall reimburse EPA, pursuant to Section XXII (Reimbursement of Response

- Costs) of this Order, for all response costs (including attorney fees) mcurred by the United States

-~ in obtalnmg access for Respondents . : .

- XVIIL SITE ACCESS AND DATA/DOCUMENTS AVAILABILITY

.76.  Ifthe Slte or any other property where access and/or land/water use restrictions are
needed to implement this Order or the selected remedy descrlbed in the ROD, is owned or
controlled by Respondents, Respondents shall: :

a. commencing on the date of lodging of this Order, provide EPA, NMED, and their
representatives, including contractors, with access at all reasonable times to the Site, or
such other property, for the purpose of conducting any activity related to the ROD or this -
Order including, but not limited to, the folIowmg actlvmcs
i) Monitoring the Work;.

ii) Verifying any data or mforrnatlon submitted to the EPA
iif) Conducting investigations relating to contammatlon at or near the Site;
iv) Obtaining samples; -
V). Assessing the need for, planning, or unplementmg addltlonal response actions at or
near the Site; :
vi) Assessing implementation of quality assurance and quality control practices as
defined in the EPA-approved Quality Assurance Project Plans;
- vii)Implementing thc Work pursuant to the condltmns set forth in Paragraph 103 of this
Order;
- viii)  Inspecting and copying records, operating logs, contracts, or other documents
nmaintained or generated by Respondents or their agents;
' ix) Assessing Respondents” compliance with this Order; and
- x) Determining whether the Site or other property is being used in a manner that is
’ proh;bltcd or restricted, or that may need to be prohlblted or restricted, by or pursuant
to this Order . : :
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Nothing herein shall be interpreted as lmutmg or affectmg EPA‘s ri ght of entry or mspectxon
 authority under Federal law. :

b commencmg on the effective date of this Order, refrain from using the Site, or such other
) property, in any manner that would interfere with or adversely affect the implementation, -
~ integrity, or protectiveness of the remedial measures to be performed pursuant to the
- ROD or this Order..

- 717. Respondents may assert a claim of business confidentiality covering part or all of the
“information submitted to EPA pursuant to the terms of this Order under 40 C.F.R. § 2.203,

_provided such claim is not inconsistent with section 104(e)(7) of CERCLA, 42 U. S.C.§
'9604(e)(7), or other provisions of law. This claim shall be asserted in the manner described by
40 C.F.R. § 2.203(b)-and substantiated by Respondents at the time the claim is made.
Information determined to be confidential by EPA will be given the protection specified i in 40
C.F.R. Part 2. If no such claim accompanies the information when it is submitted to EPA, it may
be made available to the public by EPA without further notice to the Respondents. Respondents.

. shall not assert confidentiality claims with respect to any data related to Site conditions,
samphng, or momtormg .

78. Respondents shall maintain for the period during which this Order is in effect, an index of
~documents that Respondents claim contain confidential business information. The index shall
contain, for each document, the date, author, addressee, and subject of the document. Upon
-written request from EPA, Respondents shall submit a copy of the index to EPA.

XIX. RECORD PRESERVATION

79.  Respondents shall provide to EPA upon request, copies of all documents and information
~within their possession and/or control or that of their contractors or agents relating to activities at
the Site or to the implementation of this Order, including but not limited to sampling, analysis,
chain of custody records, manifests, trucking logs, receipts, reports, sample traffic routing,
correspondence, or other documents or information related to the Work. Respondents shall also -
make availablé to EPA for purposes of investigation, information gathering, or testimony, their
employees, agents, or representatives with knowledge of relevant facts concernmg the
: performance of the Work. :

80.  Until ten years after EPA prov1des notice pursuant to paragraph 57, Respondents shall
- preserve and retain all docurnents and information in their possession or control, including the-
documents in the possession or control of the Respondents’ contractors and agents on and after
the effective date of this Order that relate in any manner to the Site. At the conclusion of this
document retention period, Respondents shall notify the United States at least ninety days prior
to the destruction of any such documents or information, and upon request by the United States,
Respondents shall dehver any such documents or information to EPA. - :

28



139

81.  Until ten years after EPA provides notice pursuant to- paragraph 57 of this Order,
Respondents shall preserve, and shall instruct their contractors and agents to preserve, all
documents and information, of whatever kind, nature or description relating to the performance
of the Work. Upon the conclusion of this document retention period, Respondents shall notity
_ the United States at least ninety days prior to the destruction of any such documents or
information, and, upon request of the United States, Respondents shall deliver all such
documents and information to EPA. :

82.  Within ten days after the effective date of this Order, Respondents shall submit a written

certification to EPA's RPM that they have not altered, mutilated, discarded, destroyed or

otherwise disposed of any documents or information relating to their potential liability with

. regard to the Site since notification of potential liability by the United States or the State or the
filing of suit against it regarding the Site. Respondents shall not dispose of any such documents

_or information without prior approval by EPA. Resp'ondents shall, upon EPA's request and at no
cost to EPA, deliver the documents and information or copies of the documents and information
to EPA.

XX. DELAY IN PERFORMANCE

83.  Any delay in performance of this Order that, in EPA's judgment, is not properly justified
by Respondents under the terms of this paragraph shall be considered a violation of this Order.
Any delay in performance of this Order shall not affect Respondents’ obligations to

fully perform all obligations under the terms and conditions of this Order.

84.  Respondents shall notify EPA of any delay or anticipated delay in performing any
requirement of this Order. Such notification shall be made by telephone to EPA's RPM or
- Alternate RPM within forty eight hours after Respondents first knew or should have known that a
- delay might occur. Respondents shall adopt all reasonable measures to avoid or minimize any
such delay. Within five business days after notifying EPA by telephone, Respondents shall
provide written notification fully describing the nature of the delay, any justification for delay,
any reasen why Respondents should not be held strictly accountable for failing to comply with
any relevant requirements of this Order, the measures planned and taken to minimize the delay,
and a schedule for implementing the measures that will be taken to mitigate ‘the effect of the
. delay. Increased costs or expenses associated with implementation of the activities called for in
this Order are not justification for any delay in performance.

XXI1. ASSURANCE YOF-AB‘ILIT‘Y TO COMPLETE WORK

85.  In order to ensure the full and final.completion of the Work, Respondents shall establish
and maintain a Performance Guarantee for the benefit of EPA in the amount of $1 million in one
or more of the following forms, which must be satisfactory in form and substance to EPA: -
- a. A surety bond unconditionally guaranteeing payment and/or performance of the Work
that is issued by a surety company among those listed as acceptable sureties on Federal
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otherwise finalize all instruments or other documents required in order to make the selected
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bonds as set- forth in Circular 570 of the U.S. Department of the Treasury, :

. One or more irrevocable letters of credit, payable to or at the direction of EPA, that is .

issued by one or more financial institution(s) (i) that has the authority to issue letters of
credit and (ii) whose letter of credit operatlons are regulated and examined by a U.S.

~ Federal or State agency;

A trust fund established for the benefit of EPA that is administered by a trustee (i) that

= has the authority to act as a trustee and (ii) whose trust operations are regulated and

examined by a U.S. Federal or State agency;

.~ A policy of insurance that (i) provides EPA with acceptable rlghts asa beneﬁ01ary
thereof; and (ii) is issued by an insurance carrier (a) that has the authority to issue
‘insurance policies in the applicable _]LlrlSdlCthI’l(S) and (b) whose insurance operations are

regulated and examined by a State agency;

. A demonstration by one or both of the Respondents that each Respondent meets the

financial test criteria of 40 C.F.R. § 264.143(f) with respect to the $1 million Estimated

- Cost of the Work, provided that all .other requirements of 40 CF.R. § 264.143(f) are

satisfied;

A written guarantee to fund or perform the Work executed in favor of EPA by another
State governmental entity provided, however, _that any government entity providing such
a guarantee must demonstrate to the satisfaction of EPA that it satisfies the financial test

- requirements of 40 C.F.R. § 264.143(f) with- respect to the Estimated Cost of the Work

that it proposes to guarantee hereunder;

. City and County ordinances authorizing Respondents to borrow funds from the state
financing authority to implement the Work, repayment of which will be secured by
~ certain tax revenues remitted to Respondents, combined with: (i) a construction

performance bond provided by the contractor(s) that Respondents retain to perform the
Work; and (ii) a City resolution authorizing the City to dedicate revenues derived from
the City’s sale of treated drinking water from the Site production area to operation and
maintenance of the remediation facility at the Site or to dedicate those revenues to EPA to
defray EPA’s costs in the event of a work takeover as described in paragraph 103; or

. Another Performance Guarantee, including but not necessarily limited to a combination

of the forms described in this paragraph.

Within 90 days after the effective date of this Order, Respond_ents shall execute or

~ Performance Guarantee(s) legally binding and Respondents shall submit all executed and/or
‘otherwise finalized instruments or other documents required in order to make the selected

Performance Guarantee(s) legally binding to the RPM as provided in paragraph 72. If

Respondents proffer the Performance Guarantees described in subparagraphs 85.a, 85.b, 85.c, or

~ 85.f, then Respondents shall execute or otherwise finalize documents required in order to make = -
 the proffered Performance Guarantee(s) legally binding in a form substantially identical to the
documents attached hereto as Appendix D, and Respondents shall submit the executed and/or
otherwise finalized instruments or other documents required in order to make the selected

' Performance Guarantee(s) legally binding, to the RPM as provided in paragraph 72.
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87.  Notwithstanding the preceding paragraph, if Respondents choose to provide the
Performance Guarantee descnbed in subparagraph 85 g, Respondents shall submit copies of the
followmg
a. City and County ordinances authonang Respondents to borrow funds from the state
financing authority to implement the Work, repayment of which will be secured by
certain tax revenues remitted to Respondents,
~b. A construction performance bond provided by the contractor(s) that Respondents retain to
perform the Work;
¢. - A City resolution authorizing the City to dedicate revenues derived from the City’s sale of
- treated drinking water from the Site production area to operation and maintenance of the
remediation facility at the Site. :

88. _Within 120 days of the effective date of this Order, Respondents shall submit all A
executed and/or otherwise finalized instruments or other documents required in order to make the
selected Performance Guarantee(s) legally binding, to the EPA RPM in accordance with Section
XVI (Remeédial Project Manager) of this Order.

89.  Ifatany time after the effective date of this Order, the.Respondents provide a
Performance Guarantee for completion of the Work by means of a demonstration or guarantee
pursuant to Paragraph 85(¢) or Paragraph 85(f) above, Respondents shall also comply with the
other relevant requirements of 40 C.F.R. § 264.143(f), 40 C.F.R. § 264.151(f), and 40 C.F.R. §
264.151(h)(1) relating to these methods including but not limited to (i) the initial submission of
required financial reports and statements from the relevant entity's chief financial officer and -
independent certified public accountant; (ii) the annual re submission of such reports and '
‘statements within ninety days after the close of each such entity's fiscal year; and (iii) the .
- notification of EPA within ninety days after the close of any fiscal year in which such entity no
longer satisties the financial test requirements set forth at 40 C.F.R. § 264.143(f)(1). For
purposes of the Performance Guarantee methods specified in this Section XXI (Assurance of
Ability to Complete Work), references in 40 CF.R. Part 264, Subpart H, to "closure," "post
~ closure," and "plugging and abandonment" shall be deemed to refer to the Work required under - -
- this Order, and the terms "current closure cost estimate" "current post closure cost estimate," and
“current plugging and abandonment cost estImate" shall be deemed to refer to the $1 mxlhon
Estlmated Cost of the Work :

'90 In the event that EPA determlnes at any time that a Performance Guarantee prov1ded by

~ the Respondents pursuant to this Section is inadequate or otherwise no longer satisfies the -

- requirements set forth in this Section, whether due to an increase in the estimated cost of

completing the Work or for any other reason, or in the event that Respondents become aware of

information indicating that a Performance Guarantee provided pursuant to this Section is :
inadequate or otherwise no longer satisfies the requirements set forth in this Section, whether due
to an increase in the estimated cost of completing the Work or for any other reason, .
Respondents), within ninety days of receipt of notice of EPA's determination or, as the case may

_ be, within ninety days of any Respondent becoming aware of such information, shall obtain and
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submit to EPA for approval a proposal for a revised or alternative form of Performance
Guarantee listed in Paragraph 85 of this Order that satisfies all requirements set forth in this
Section XXI (Assurance of Ability to Complete Work). EPA will notify Respondents in writing
of its decision to accept or reject a revised a Performance Guarantee. Respondents’ inability to
post a Performance Guarantee that is satisfactory to EPA, for completion of the Work shall in no
way excuse performance of any other requirements of this Order, including, without limitation,

" the obligation of Respondents to complete the Work in strict accordance with the terms hereof.

91.  The commencement of any Work Takeover pursuant to Paragraph 103 of this Order shall
trigger EPA's right to receive the benefit of any Performance Guarantee(s) provided pursuant to
Paragraph 85(a), (b), (c), (d), (¢) or (f), and at such time EPA shall have immediate access to
resources guaranteed under any such Performance Guarantee(s), whether in cash or in kind, as
‘needed to continue and complete the Work assumed by EPA under the Work Takeover or to
defray costs of Work performed by EPA under the Work Takeover. If for any reason EPAis
unable to promptly secure the resources guaranteed under any such Performance Guarantee(s),
whether in cash or in kind, necessary to continue and complete the Work assumed by EPA under
" the Work Takeover, or in the event that the Performance Guarantee involves a demonstration of
satisfaction of the financial test criteria pursuant to Paragraph 85 (e), Respondents shall
immediately upon written demand from EPA deposit into an account specified by EPA, in
immediately available funds and without setoff, counterclaim, or condition of any kind, a cash -
~ amount up to but not exceeding the estimated cost of the remaining Work to be performed as of

_ such date, as determined by EPA. o ' S R :

~'92.  Reduction of Amount of Performance Guarantee. If Respondents believe that the

~ estimated cost to complete the remaining Work has diminished below the amount set forth in ‘
- Paragraph 85 above, Settling Defendant(s) may, on any anniversary date of the effective date of

this Order, or at any other time agreed to by the Parties, petition EPA in writing to request a
reduction in the amount of the Performance Guarantee provided pursuant to this Section so that
the amount of the Performance Guarantee is equal to the estimated cost of the remaining Work to
be performed. Respondents shall submit a written proposal for such reduction to EPA that shall
specify, at a minimum, the cost of the remaining Work to be performed and the basis upon which
such cost was calculated. EPA will notify Respondents in writing of its decision to accept or

~ reject a reduction in the amount of the performance guarantee. After receiving EPA's written -

- approval, Respondents may reduce the amount of the Performance Guarantee in accordance with

and to-the extent permitted by EPA’s written approval. ' ‘

93. Change of Form of Performance Guarantee.

a. If; after the effective date of this Order, Respondents desire to change the form or terms
- of any Performance Guarantee(s) provided pursuant to this Section XXI (Assurance of
Ability to Complete Work), Respondents may, on any anniversary date of the effective
date of this Order, petition EPA in writing to request a change in the form of the =~
- Performance Guarantee provided hereunder. _ A : -
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b. Respondents shall submit a written proposal for a revised or alternative form of

Performance Guarantee to EPA which shall specify, at a minimum, the estimated cost of

the remaining Work to be. performed, the basis upon which such cost was calculated, and
the proposed revised form of Performance Guarantee, including all proposed instruments
or other documents required in order to make the proposed Performance Guarantee
legally binding. The proposed revised or alternative form of Performance Guarantee
must satisfy all requirements set forth or incorporated by reference in this Section XXI
{(Assurance of Ability to Complete Work). EPA will notify Respondents in writing of its
decision to accept or reject a revised or alternative Performance Guarantee submitted
pursuant {o this subparagraph. Within ten days after receiving a written decision
approving the proposed revised or alternative Performance Guarantee, Respondents shall
execute and/or otherwise finalize all instruments or other documents required in order to
make the selected Performance Guarantee(s) legally binding in a form substantially
identical to the documents submitted to EPA as part of the proposal, and such
Performance Guaraniee(s) shall thereupon be fully effective. Respondents shall submit
all executed and/or otherwise finalized instruments or other documents required in order
to make the selected Performance Guarantee(s) legally binding within 30 days of
receiving a written decision approving the proposed revised or alternative Performance
Guarantee.

94. Releasc of Performance Guarantee. If Respondents receive written notice from EPA in
accordance with Paragraph 57 hereof that the Work has been fully and finally completed in

" accordance with the terms of this Order, or if EPA otherwise so notifies Respondents in writing,
" Respondents may thereafter release, cancel, or discontinue the Performance Guarantee(s)
provided pursuant to this Section XXI (Assurance of Ability to Complete Work). Respondents
shall not release, cancel, or discontinue any Performance Guarantee provnded pursuant to this
Section except as provided in this paragraph..

95. At least seven days prior to commencing any work at the Site pursuant to this Order, -
Respondents shall submit to EPA a certification that Respondents or their contractors and
subcontractors have adequate insurance coverage or have indemnification for liabilities for
injuries or damageés to persons or property which may result from the activities to be conducted
by or-on behalf of Respondents pursuant to this Order. Respondents shall ensure that such
insurance or indemnification is maintained for the duration of the Work required by this Order.

XXII. REIMBURSEMENT OF RESPONSE COSTS |
96.  Respondents shall reimburse EPA, upon written demand, for all response costs paid by

the United States in overseeing Respondents’ implémentation_ of the requirements of this Order
“or in performing any response action which Respondents fails to perform in compliance with this

- Order. EPA may submit to Respondents from time to time an accounting of all response costs

‘paid by the United States with respect to this Order. EPA's Superfund Cost Recovery Package
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and On-Line System (SCORPIOS) Report or such other sumrmary as certified by EPA shall ~
serve as basis for payment demands.

97.  Respondents shall, within th1rty days of receipt of each EPA accounting, remit a certlﬁed
or cashier's check for the amount of those costs plus interest. Interest shall accrue from the date

~ that Respondents receive EPA’s written demand. The interest rate is the rate established by the

Depanment of the Tteasury puisuant to31US.C. § 3717 and 4 C.F.R. § 102.13.

98. Respondent shall make all payments by a certified or cashier's check or checks made
payable to "EPA Hazardous Substance Superfund," referencing the name and address of the party
making the payment, and EPA Slte/ Spill ID Number 06HZ. ReSpondent shall send the check(s)

. to:

EPA Superfund Griggs and Walnut Ground Water Plume Site (06HZ)
CERCLIS ID #NM0002271286 ' '
~ Superfund Accounting
- US Environmental Protection Agency
Superfund Payments
- Cincinnati Finance Center
P.0O. Box 979076 o
- St. Louis MO 63197-9000 -~
ATTN: COLLECTION OFFICER FOR SUPERFUND

99. " Any amounts paid by Respondents under this Section XXII (Rennbursement of Response
Costs) of the Order shall be deposited in the Griggs and Walnut Ground Water Plume Superfund
Site Special Account within the EPA Hazardous Substance Superfiind to be retained and used to
conduct or finance response actions at or in connection with the Slte or to be transferred by EPA
to the EPA Hazardous Substance Superfund

100. - Respondents shall send copies of each transmittal letter and check to the EPA's RPM.
XXIIL UNITED STATES NOT LIABLE
101. The United States, by issuance of f_his Order, assumes no liability for any injuries ’or

- damages to persons or property resulting from acts or omissions by Respondents, or their
officials, commissioners, directors, officers, employees, agents, representatives, successors,

- assigns, contractors, or consultants in carrying out any action or activity pursuant to this Order.
" Neither EPA nor the United States may be deemed to be a party to any contract entered into by

Respondents or their officials, commissioners, directors, officers, employees, agents, successors,
assigns, contractors, or consultants in carrying out any action or-activity pursuant to this Order.
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XXIV. ENFORCEMENT AND RESERVATIONS

"102. EPA reserves the right to bring an action against Respondents under section 107 of
CERCLA, 42 U.S.C. § 9607, for recovery of any response costs incurred by the United States
related to this Order or to the Site and not reimbursed by Respondents. EPA’s reservation of its
right to bring an action against Respondents includes without limitation the right to bring an
action to recover past costs, direct costs, indirect costs, the costs of oversight, the costs of .
compiling the cost documentation to support overSIght cost demand, as well as accrued interest
as provided in section 107(a) of CERCLA.

103. . Work Takeover. Notwithstanding any other provision of this Order, at any time during
the response action, EPA may perform its own studies, complete the response action (or any
portion of the response action) as provided in CERCLA and the NCP, and EPA may seek

- reimbursement from Respondents for EPA’s costs, or EPA may seek any other appropriate relief.

- 104. Nothing in this Order shall preclude EPA from taking any additional enforcement actions,
including modification of this Order or issuance of additional Orders, and/or additional remedial

~ or removal actions as EPA may deem necessary, or from requiring Respondents in the future to
‘perforrn additional activities pursuant to CERCLA, 42 U.S.C. § 9606(a), ef seq., or any other
applicable law. Respondents shall be liable under CERCLA sec‘aon 107(a), 42 US.C. § 9607(a)
for the costs of any such additional actions. ,

105. Notwithstanding any provision of this Order, the United States hereby retains all of its
information gathering, inspection and enforcement authorities and rights under CERCLA, the
Resource Conservation and Recovery Act, 42 US.C. §§ 6901 et seq., and any other apphcable
statutes or regulatlons

106. Respondents shall be subject to civil penalties under section 106(b) of CERCLA, 42

- U.S.C. § 9606(b), of not more than $37,000 for each day in which Respondents willfully violates,
or fails or refuses to comply with this Order without sufficient cause. In addition, failure

to properly provxde response action under this Order, or any- portion hereof, without sufficient
cause, may result in liability under section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3), for
punitive damages in an amount at least equal to, and not more than three times the amount of
any costs incurred by.the Fund as a result of such failure to take proper action. Furnishing false,

 fictitious, or fraudulent statements or representatlons to EPA is subject to criminal penalty under

18USC §1001

107. Nothing in this Order shall constitute or be construed as a release from any claim, cause
of action or demand in law or equity against any person for any liability it may have arising out

o of or relatmg in any way to the Site.

108. If a court issues an order that invalidates any prov151on of this Order or finds that
Respondents have sufficient cause not to comply w1th one or more provisions of th1s Order,
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~ Respondents shall remain bound to comply with all provisions of this Order not invalidated by
the court's order. o : | _

XXV. ADMINISTRATIVE RECORD

©109.  Upon request by EPA, Respondents must submit to EPA all documents related to the
selection of the response action for possible inclusion in the administrative record file.

XXVI. EFFECTIVE DATE AND COMPUTATION OF TIME

110. ~ This Order shall be effective 30 days after the Order is signed by the EPA Region 6
Superfund Division Director. .

" XXVIL: OPPORTUNITY TO CONFER

- Prior to October 26, 2009, Respondents ‘may request a conference with EPA. The conference, if
* requested, shall be held before the Regional Judicial Officer on October 27, 2009, at 9:30 a.m.
. central time which is prior to November 30,2009, the effective date of the Order. The ,
- conference shall be held in the EPA Region 6 Regional Hearing Room at 1445 Ross Avenue,
Dallas, Texas. o : ’ -

" "111.  The purpose and scope of the conference shall be limited to issues involving the

implementation of the response actions required by this Order and the extent to which

Respondents intends to comply with this Order. This conference is not an evidentiary hearing,

_ and does not constitute a proceeding to challenge this Order. It does not give Respondents a right

1o seek review of this Order, or to seek resolution of potential liability, and no official

- stenographic record of the conference will be made. At any conference held pursuant to

Respondent's request, Respondents may appear in person or by an attorney or other

' representative. . : : : '

- 112.  Requests for a conference shall be made by telephone or email to EPA Senior Attorney
~ James E. Costello at (214) 665-8045 or costello james@epa.gov, and followed by a written

_ confirmation mailed the day of the telephone request and sent by certified mail, return receipt
~requested, to RPM Petra Sanchez; at the address provided herein above. o

XXVII. MODIFICATIONS
113 Modifications to any plan or schedule of to the attached EPA Statement of Work may be

made in writing by the RPM or at the RPM's oral direction. If the RPM makes an oral
‘modification, it will be memorialized in writing within five days; provided, however, that the

" effective date of the modification shall be the date of the RPM's oral direction. . The rest of the

Order, or any other portion of the Order may only be modified in writing by signature of the' -
Superfund Division Director, EPA Region 6. . ' c
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114, If Respondents seek permission to deviate from axiy approved plan or schedule (or
Statement of Work), Respondents’ supervising contractor shall submit a written request to EPA

for approval outlining the proposed modification and its basis.

115. No informal advice, guidance, suggestion, or comment by EPA regarding reports, plans,

- specifications, schedules, or any other writing submitted by the Respondent shall relieve the

Respondent of its obligation to obtain such formal approval as may be required by this Order,
and to comply with all requirements of this Order unless it is formally modified.

So Order?d,_this\ 7 Xay of OeSxNenne_, 2009.

“BY:

Samuel Coleman, P.E.

Director, Superfund Division

Region 6

U.S. Environmental Protection Agency
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o Appendix A |
- Map of surface of the Griggs and Walnut
~ Ground Water Plume Superfund Site
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- Appendix B - Record of Decision,
Gnggs and Walnut Ground Water Plume
- Superfund Site
Las Cruces New Mex1co (June 18, 2007)
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' REGION 6

In The Matter Of:

Griggs and Walnut Ground Water Plume
Superfund Site, Las Cruces, New Mexico

City of Las Cruces, and Dofia Ana County,
Respondents

U.S. EPA
Docket No .06-_05-09

)
)
)
)
)
)
)
)
)
)
Proceeding Under Section 106(a) of the )
' Comprehensive Environmental Response, )
Compensation, and Liability Act of 1980, )
‘as amended (42 U.S.C. 9606(a)) )
APPENDIX C
STATEMENT OF WORK FOR REMEDIAL DESIGN

GRIGGS AND WALNUT GROUND WATER PLUME SUPERFUND SITE
LAS CRUCES, NEW MEXICO

L INTRODUCTION

1. This Statement of Work (SOW) for Remedial Design is Appendix C to the U.S.
Environmental Protection Agency (EPA) unilateral administrative order styled “In The Matter
Of: Griggs and Walnut Ground Water Plume Superfund Site, Las Cruces, New Mexico, U.S.

" EPA Docket No. 06-05-09 (hereinafter the Order). '

2. Respondents, City of Las Cruces and Doiia Ana County (the “Respondents”) shall .

perform the Work described in this SOW. Respondents shall perform the Work to create a

design for the implementation of the selected remedy described in-the June 18, 2007, Record of

Decision for the Griggs and Walnut Ground Water Plume Superfund Site (the “ROD”) to address -

" the release of hazardous substances at the Griggs & Walnut Ground Water Plume Superfund Site
(the “Site”) located in Las Cruces, New Mexico. -

3. To fulfill the Work requirements of the Order, the Respondents shall generally do the
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following: i) submit to EPA for review and approval, a written Remedial Design Work Plan; ii)
- implement the EPA-approved Remedial Design Work Plan to produce a written Draft Remedial
Design and a written Final Remedial Design both of which Respondents shall submit to EPA for

‘review and approval -

II. ROLEOFEPA

4.  EPA's approval of deliverables, including submissions,” is administrative in nature and
“allows the Respondents to proceed to the next steps in implementing the Work. EPA's approval .
does not imply any warranty of performance, nor does it imply that the Work, including without
limitation the Remedial Design, when completed, will meet Performance Standards, nor does
EPA’s approval of any single submission or deliverable imply that EPA will approve any other

submission or deliverable. Pursuant to Section XII (EPA Approval of Plans and Other
Submissions).of the Order, EPA retains the right to disapprove submissions and other
deliverables, including submissions associated with the Remedial Design Work, contractor
selection, plans and specifications, work plans, processes, and any other deliverables required by

- the Order, including this SOW. In many instances, deliverables, including without limitation

. submissions required by this SOW, are described in very broad terms; however, Respondents
shall timely confer with the EPA Remedial Project Manager (RPM) regarding these broadly

‘described deliverables, and Respondents shall complete these deliverables according to written
directions given by the RPM. :

. PERFORMANCE STANDARDS

5. Respondents Work shall meet Performance Standards. The Performance Standards for

" the Work are the standards by which EPA will determine whether Respondents’ Work has been
satisfactorily completed. The Performance Standards shall include substantive requirements,
criteria, and/or limitations that are specified in the ROD, the Order, the SOW, and/orin -

' EPA-approved submissions. Among the Performance standards that pertain to the Remedial
Design are the Remedial Action Objectives and Remediation Goals described in Section 8 of the
ROD, and the Respondents shall prepare a Remedial Design for a remedy that is intended to meet
the Remedial Action Objectives and Remediation Goals. The following are the Remedial Action
Objectives for ground water that were selected in the ROD (the remediation goals for ground-
water are part of the remedial action objectives): o : :

a ‘Prevent hﬁmén'expome‘to contaminated ground water above the MCL (Spg/L)
for PCE. o ' ' )

b, Maintdin caj)ture of the PCE-contaminated ground water plume a’bdve the MCL (5

2 Respondents shall simultaneously submit copies of all submissions to NMED for its review. The EPA. will ensure
that NMED has had an opportunity to comment on all submissions before they are approved by EPA. EPA will
consider all timely comments submitted by NMED. Only for the purposes of NMED comments, comments are
“timely” if they are submitted within seven working days for any document under 10 pages long, or-within 15
 working days for any document 10 pages or longer. . . ST
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pg/L) for PCE.

c.  Restore ground water to its beneficial use as a drmklng water supply with PCE
concentrations no greater than the MCL (5 ng/L).

IV. © RESPONDENTS’ KEY PERSONNEL

_ Respohdents’ Supervising Contfactor

- 6. Wlthm 10 working days of EPA's authorxzatlon to proceed as provided in Section X
(Work to be Performed) of the Order, the Respondents shall initiate their process for procuring
- the Supervising Contractor who will be primarily involved in- performing, directing or overseeing

.the Work. Within 30 days from the date that the Respondents initiate their procurement process,

the Respondents shall notify EPA, in writing, of the name, title, address, and telephone number
of those personnel on the staff of the Respondents and the Supervising Contractor who will be
primarily involved in performing, directing or overseeing the Work.

7. When necessary as determined by EPA, Respondents shall meet with EPA at the times,
‘dates and places selected by EPA to discuss the submissions from the Respondents’ Supervising
Contractor. If the Supervising Contractor's performance is not satisfactory, as determined by
- EPA, the Respondents shall timely take those actions, as requested by EPA, to correct the
deﬁmency If, at any time, EPA determines that the Supervising Contractor is unacceptable, the
Respondents, at EPA's request, shall bar the Supervising Contractor from any work under the
‘Order and Respondents shall give notice to EPA of Reéspondents’ selected new Supervising
Contractor(s) (whereupon EPA will either issue a notice of disapproval or another authorization
to proceed pursuant to Paragraph 49 of the Order), and pursuant to the provisions of paragraph 6
of this SOW, Respondents shall not1fy EPA of the new Supervxsmg Contractor’s key personnel

The Ouallty ‘Assurance Ofﬁcml :

8. - Within 10 working days from the receipt of EPA's initial authorlzatlon to proceed as.
described in paragraph 49 of the Order, the Respondents shall notlfy EPA in writing of the name,
title, address, phone number, and qualifications of Respondents’ proposed Quahty Assurance
Official ("QA Official") who will conduct a quality assurance program as specified in the EPA-
approved Quality Management Plan. The QA official may be a City Utilities employce, such as
an environmental engineer. Certain specifications of the Quality Management Plan are set forth
in paragraph 48 of the Order. At the time of Respondent’s notification, the Respondents shall -
also certify to EPA, in writing, that the proposed QA Official is unaffiliated with, and
independent from, the Supervising Contractor. Respondents shall use the QA Official to provide
~ confirmation and assurance to the Respondents arid to EPA that the Respondents are developing
the Remedial Design for the Site to meet Performance Standards. The Supervising Contractor
will implement the Remedial Design Quality Assurance Project Plan (RDQAPP), a submission
required by SOwW paragraph I5. The QA Official W1lI monitor perfonnance and adherence to the

4
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: RDQAPP by selecﬁvely ‘testing and inspecting the Work of the Supervising Contractor
Contractor, and any other contractors. ‘ '

9. After receiving the Respondents® notice regarding the QA Official as described in the
preceding paragraph, EPA will issue a notice of disapproval or an authorization to proceed
regarding the QA Official. If at any time thereafter Respondents propose to replace 2 QA
Official, Respondents shall give written notice, including the name, title, address, telephone
number, and qualifications of the newly proposed QA Official, to EPA, and Respondents must
" obtain an authorization to proceed from EPA before the new QA Official performs, directs, or
- supervises any Work. ‘ ‘ S '

10.  If, at any time, work performance and technical oversight is inadequate as determined by.
EPA, and EPA disapproves Respondents’ proposed QA Official, EPA will notify Respondents in
writing. Within 30 days of receipt of EPA's disapproval of the identified QA Official,
‘Respondents shall submit to EPA a written list of propos -d QA Officials that would be
acceptable to Respondents. The Respondents’ submission shall include the name, title, address,
telephone number, and qualifications of the proposed QA Officials. EPA will provide written
notice of the names of any proposed QA Officials that it disapproves and an authorization to.
proceed with respect to any of the other proposed QA Officials. Respondents may select any QA
- Official from that list that is not disapproved and shall notify EPA in writing of the name of the
“proposed QA Official selected as QA Official within 21 days of EPA's authorization to proceed.

11.  If any QA Official performance is not satisfactory, as determined by EPA, the

. Respondents shall timely take those actions, as requested by EPA, to correct the deficiency. If, at
any time, EPA determines that the QA Official is unacceptable the Respondents, at EPA's
request, shall immediately bar the QA Official from performing, directing, or supervising any
Work under the Order, and, the Respondents shall submit a list of proposed new QA Officials to

" EPA and follow the procedures outlined in SOW paragraph 10 above. Respondents must obtain
an authorization to proceed from EPA before any new QA Official performs, directs, or
supervises any Work under the Order. - ‘ '

V. Work to Be Performed

" Remedial Dvesign Work Plan

12.  Within 30 days of receiving EPA’s authorization to proceed as provided in paragraph 49
of the Order, Respondents shall submit a written Remedial Design Work Plan to EPA for review

~ and approval pursuant to Section XII (EPA Approval of Plans and Other Submissions) of the
- Order. In the Remedial Design Work Plan, Respondents shall include detailed written plans for
(1) the development of a Remedial Design, including elements associated with the design for the

‘implementation of the selected remedy described in the ROD; (2) the completion of the o
deliverables described in paragraphs 13 through 31 of this SOW, including a schedule therefore;

- and (3) a schedule for the completion of the Remedial Design. Once EPA has approved the

Remedial Design Work Plan, Respondents shall implement the Remedial Design Work Planto
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- -produce the deliverables described in SOW paragraphs 13 through 31.

Remedial Design

13.  Respondents shall submit, for EPA review and approval pursuant to the provisions of
Order Section XII (EPA Review of Plans and Other Submissions), the written Remedial Design,
according to the EPA-approved Remedial Design Work Plan including the EPA-approved
schedule in the Remedial Design Work Plan.

Respondents shall submit the Remedial Design deliverables in two stages accordmg to the EPA-
approved schedule in the Remedial Design Work Plan:

(a) Respondents shall submit a written Draft Remedial Design to EPA for review and approval

pursuant to Section XII (EPA Approval of Plans and Other Submissions) of the Order. In the

Draft Remedial Design, Respondents shall include the deliverables described in SOW paragraphs
14 through 24 (Draft Remedial Design Del;vefables) and;

_ (b) After EPA has approved the Draft Remedial Design, Respondents shall submit a written Final
Remedial Design to EPA for review and approval pursuant to Section XII (EPA Approval of
Plans and Other Submissions) of the Order. In the Final Remedial Design, Respondents shall

‘include the deliverables described in SOW paragraphs 14 through 31 (Draft Remedial Design
Deliverables, and Final Remedial Design Deliverables).

Unless otherwise directed by EPA in writing, after Respondents have submitted the Final
Remedial Design (after EPA approves the Draft Remedial Design), Respondents (including
Respondents’ contractor(s)) shall not perform further Work at the Site unless and until EPA
provides Respondents with EPA’s written approval of the Final Remedial Design pursuant to
Section XII of the Order (EPA Approval of Plans and Other Submissions).

R Draft Remedial Design Deliverables

14.  Respondents shall submit a written Health and Safety Plan for field design activities that
conforms to all applicable Occupational Safety and Health Administration ("OSHA") and EPA
requuements including the OSHA regulations set forth at 29 CFR §1910 (54 Fed. Reg. 9294).
In addition, in the Health and Safety Plan, Respondents shall also document specific health and
~ safety procedures, criteria, or protocols, including the followmg material safety data sheets for
‘selected contaminants; safety instructions for special equipment; explanations of the use and
maintenance of special equipment; records documenting the status of training and medical
examinations for field personnel and health and safety officers; and copies of all relevant reports -
and other health and safety documentatiou.

"~ 15.  Respondents shall subrmt a written Remedial Design Samplmg and Analysis Plan

(RDSAP) that includes without limitation: (a) a description of the field, sampling, and analytical
activities required to assess the location and the concentrations of contaminants, (b) any

-6
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~additional waste profile information required by a treatment and disposal facility prior toits
acceptance of Site material if Site material is to be sent off-site; and (c) 2 description of the field,
- sampling and analytical activities required to assess how to design and optimize the air stripping
treatment system and the ground water monitoring network. Respondents shall include, in the.
RDSAP submission, a Remedial Design Quality Assurance Project Plan (RDQAPP) that is
developed in accordance with Section XIV (Quality Assurance, Sampling, and Data Analysis) of

the Order. :

16. Respondents shail submit a written Community Relations Plan, in which the Respondents
describe the actions they will take to support EPA's Community Relations efforts.

17.  Respondents shall submit a written Remedial Design Contingency Plan to protect the -

" local affected population in the event of an accident or emergency at the Site during any field
activities undertaken during Remedial Design. Respondents shall include in the Remedial
Design Contingency Plan the foilowing: (2) a Spill Prevention, Control and Countermeasures
Plan, and (b) an Air Monitoring Plan, to address any complaints about air emissions from the air
stripping treatment area. The Air Monitoring Plan shall incorporate worker safety measures to -

_ensure worker protection from air stripping activities. :

18.  Respondents shall submit a written Permitting Requirements and Compliance Plan. The
- Respondents’ plan shall ensure that all on-site activities meet the substantive (but not the -
administrative) requirements of all State and Federal environmental permitting laws for on-site
activities. The Respondents® Plan shall ensure that all relevant State and Federal environmental
permits are obtained for off-site activities. The Permitting Requirements and Compliance Plan
shall, pursuant to CERCLA Section 121(d), 42 U.S.C. § 9621(d), set forth the requirements for
all Applicable or Reélevant and Appropriate Requirements (ARARS) pertaining to the RD/RA as
- described in the ROD. The Respondents shall also, in the Permitting Requirements and
Compliance Plan, describe the permits required for RD/RA, if any (no permits are required for
* on-site activities, but the substantive requirements must be met), and they shall also describe the
activities required to denionstrate compliance with those permits (substantive requirements only
for on-site RD/RA activities). Respondents shall update the Permitting Requirements and
Compliance Plan to conform to any substantive changes in State and Federal environmental .
- permitting laws, and Respondents shall submit any updated plan to EPA for review and approval.

' 19. - Respondents shall submit all drawing‘s and written specifications for the Final Remedial
Design. ' ' 4 ' C

20.  Respondents shall shbmit a written Remedial Action Sampling and Analysis Plan -

© (RASAP) designed to measure progress toward meeting remedial action objectives and

‘remediation goals established in Section 8 (Remedial Action Objectives; Remediation Goals) of
the ROD. Respondents shall include in the Remedial Action Sampling and Analysis Plan the
following: AR : o ‘ ‘ )

a A description of the confirmatory, field sampling and analytical activities tﬁat
7 . ‘ . N
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- -Respondents shall perform to evaluate changes in tetrachloroethylene (“PCE”) over time to

_ characterizé and monitor the PCE plume, and to estimate the effectiveness of the ground water
extraction and treatment to ensure that PCE is being removed in a manner that will meet the
performance standards established in the ROD; A

b. A description of the confirmatory, field, sampling and analytical activities,
_ including modeling activities that Respondents shall perform to track the plume containment of
the dissolved-phase contaminants of concern, and a discussion on how the data will be used to
- yerify performance of the remedy. Analytical data shall include other pertinent data collected,
_ such as any new contaminants detected in the ground water plume, any changes in contaminant
ground water hydrology, and estimated reductions over time in the contaminant plume as
described in the following parts of the ROD: i) in Section 8 (Remedial Action Objectives;
Remediation Goals); ii) in the Section 9 subsections entitled Common Elements; B. Long-Term
~ Monitoring, C. Annual Reviews and Reporting, E. Technical Support, and Alternative 4:
Enhanced Ground Water Extraction with Treatment: The Selected Remedy Under This ROD; -

- and iii) Section 12 (Selected Remedy - Enhanced Ground Water Extraction with Treatment);

c. A technical jtistiﬁcation suppbrtin_g the Respohdents.’ proposed well location
© selection; ' ) ’ : .
d. A description of the statistical aha.lyscs that Respbndents shall use to demonstrate

' that Remedial Action Objectives and Remediation Goals are being met or-will be met for the
_entire remedy, including those elements and actions described in SOW paragraph 25 (Remedy
Elements and Actions; . ' S

_ e A description of the procedures that Respondents shall usé to resample if EPA or
Respondents find that analytical results do not meet data quality objectives or quality assurance
criteria (see EPA QMP and QAPP guidance documents cited.in the Order for definitions of these -
terms); and ' - : : . :

f. A schedule for sampling during the Remedial Action activities.

- 21.  Respondents shall submit a written Health and Safety Plan for Remedial Action activities.
that conforms to all applicable Occupational Safety and Health Administration ("OSHA™)
- requirements, including without limitation the OSHA regulations set forth at 29 CFR § 1910 (54
" Fed. Reg. 9294), and all applicable EPA Health and Safety requirements. ‘

22. . Respondents shall submit a written Operation and Maintenance (O & M)Plan describing
measures to be taken to maintain the effectiveness of the constructed Remedial Action,
including those elements and actions described in SOW paragraph 25 (Remedy Elements and
. Actions). The O&M Plan will include a discussion of how the remedy’s air stripping unit and
ground water extraction system will meet the Performance Standards including Remedial Action
Objectives and Remediation Goals. ' - - '
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.23, Respondents shall submrt a written Construction Quality Assurance Plan (CQAP) that
~ describes the Site specific components of their quality assurance program. Respondents’ ‘
Construction Quality Assurance Plan shall include procedures.and observations designed to
monitor and test remedy construction as it proceeds to ensure, with a reasonable degree of
certainty, that the completed remedy will meet or exceed all Performance Standards
Respondents shall include each of the following in the CQAP:

a. A description of the qualifications of the QA Official to demonstrate that the QA
- Official possesses the training and experience necessary to fulfill the QA Official’s
“ responsibilities as identified in SOW paragraph 8. This may take the form of a resuine.

b. A listing of responsibilitiés and authorities of all of Respondents’ key personnel
“involved in the design of all the remedy elements and actions including those described in SOW
paragraph 25 (Remedy Elements and Actions), and a listing of responsibilities and authorities of
all of Respondents’ key personnel involved in the construction of these elements and actions.

c. Identlﬁcatron of all quality assurance personnel with their quahﬁcatlons to
demonstrate they possess the training and experience necessary to fulfill their identified
responsibilities. This may take the form of resumes and an orgamzatron chart.

- d A description of the procedures, observatxons and tests that Respondents shall use
to monitor construction, ‘and a schedule'for these observations and tests.

e. A description of all proposed sampling activities that Respondents shall undertake
including, but not limited to, sample size, sample locations, frequency of testing, acceptance and
rejection criteria, plans for implementing corrective measures as addressed in the plans and
specifications, data sheets, problem identification and corrective measures reports evaluation
reports, acceptance reports and final documentatlon : :

f. A description of the reporting requxrements for quality assurance activities
~ including such items as periodic summary reports (with the period determined by EPA), data
validation, schedule of data submissions, inspection data sheets, problem identification and

’ ~ corrective measures reports, evaluatlon reports acceptance reports and ﬁnal documentatlon

g. A descnptron of the formatting for all data acqulred during the Remedlal Actlon,
including the methods of electronic data preservation of all reports and raw data, and the methods -
for graphical presentation of data using' Geographrc Information System (GIS) software or other
appropnate software. .

h. A description of the arrangements that Respondents shall make for final storage
of all records and documents, consrstent with requrrements of Section XIX (Record Preservation)
of the Order. :

24. Respondents shall pr_epare a written Remedial Design Contingency Plan and a written
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Remedial Action Contingency Plan that conforms to Section XI (Endangerment and Emergency
Response) of the Order and this SOW, and that explains in detail the actions that Respondents
shall take in the event of any action or occurrence during the performance of the Remedial
Design or Remedial Action which causes or threatens to cause a release of Waste Material at or .
' from the Site that constitutes an emergency situation or may present an immediate threat to

" public health or welfare or the environment. Respondents shall design the plan to protect the

* ocal population in the event of an accident or emergency at the Site. In the Remedial Design

Contingency Plan and Remedial Action Contingency Plan shall include:

: a. An Air Monitoring Plan to ensure that there-are no dangerous releases of
chlorinated solvents into ambient air that exceed a statistically significant threshold or air quality
standards on or near the Site; :

. b. A Spill Prevention, Control and Coﬁntermeasures ("SPCC") Plan, as specified in
40 CFR Part 112; ‘ ‘ '
c. The name and telephone number of the person or entity that the Respondents

* designate as responsible for responding in the event of an emergency incident;-

d. A plan for a local emergency response coordination meeting on a date specified in
- the plan. Respondents shall use their best efforts to ensure that the meeting is attended by
representatives of local emergency responders, including without limitation fire department,

-~ ‘police, and hospital representatives, along with New Mexico Environment Department

(“NMED?”) and EPA officials; and -

e. Appropriate and applicable first aid and medical information relevant to any likely
exposure. )

Final Remedial Design Deliverables

25.  Remedy Elements and Actions. Respondents shall submit, for EPA review and .
approval pursuant to the provisions of Order Section XII (EPA Review of Plans and Other
‘Submissions), detailed written plans and specifications for the construction and impiementatipn
of the selected remedy described in the ROD including all of the remedy elements and actions
described in this SOW paragraph. The selected remedy includes the common elements described
in section 9 of the ROD. These common elements are described in the following subsections of
section 9: Common Elements, A. Institutional Controls, B. Long-Term Monitoring, C. Annual
Reviews and Reporting, D. Monitoring of Uranium Levels Pursuant to the Safe Drinking Water
Act, and E. Technical Support. The selected remedy also includes the elements and actions
described in the subsection of section 9 entitled Alternative 4: Enhanced Ground Water

. Extraction with Treatment: The Selected Remedy Under This ROD. The selected remedy also
includes those elements and actions described in ROD Section 12 (Selected Remedy - Enhanced

10
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Ground ‘Water Extraction with Treatment) Respondents plans and specifications shall mclude

* plans and specifications for the implementation of the following elements and actions of the
selected remedy described in the ROD:* '

a. Water shall be extracted from any municipal supply wells that are in acceptable :

locations for containing and reducing the PCE ground water plume and that will support -

- meeting the RAOs for the site as determined by EPA. Information shall be submitted to EPA
regarding the acceptability of the municipal supply well locatrons and EPA will determine -

- whether the locations are acceptable.. Emactron shall proceed at the wells that EPA

 identifies as acceptable.

~b. Extracted water shall be conveyed to a central treatment plant which shall be
constructed within the plume boundaries.

: c. Extracted water shall be treated using air-strippirig to remove concentrations of PCE
 that exceed the Maximum Contaminant Level (MCL) of 5 pg/L. That is, PCE shall be
removed from extracted water until concentrations of PCE that are greater than 5 p.g/L are
eliminated in the extracted water and in the subsurface water.

d. Extracted water shall be treated to meet water quality standards so that it can be used
in the municipal water supply system of the C1ty of Las Cruces meetlng MCLs for all
contaminants. _ :

e. The following institutional controls shall be put in place:

* (i). Restrictions prohibiting the completion of ground water wells on the Site that

“would detrimentally affect the ground water remedy, performed under the authorlty of the

State Engineer. '

(ii) Procedures for 1nteragency communication and notlﬁcatlon of contarninant
releases and mitigation efforts to avoid future co-mmglmg of contaminants and further
expansron of the affected ground water plume

f. Monitoring of ground water shall be undertaken, accordlng toa schedule approved by
EPA, in the PCE-contaminated ground water plume. The sampling will be performed by
- sampling the selected wells as described in the RASAP once the RASAP is approved by
- EPA. Sampling shall include monitoring of any municipal water supply ground water wells
and monitoring wells necessary to charactenze the extent of the plume and to characterize
the current Site conditions. _

g. The following information shall be mcluded in monthly progress reports during the -
- Remedial Action: -

i, The Remedial Actlon progress reports shall prov1de written analysis of any
sampling data collected under SOW paragraph 25(f), and discuss whether the data
~ indicates progress toward meetmg the RAOs :

. The Remedral Actlon pro gress reports shall report current status of activities,

3 The xdentlﬁed parts of ROD section 9 and ROD section 12 describe elements of selected remedy but the remedy is
", described throughout other parts of the ROD as well. '
4 Although a. through h. below call for Respondents to perform the Remedial Action elements or actions descrlbed
. this Order and this SOW do not require Respondents to undertake these actions at this time. For the purposes of this

SOW, however, it is assumed that Respondents shall undertake these Remedxal Action elements or actions.

11
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' results of any data collected for that period, including any modeling analysis of the
- plume, or problems encountered and how they are being resolved.

iii. The Remedial Action progress reports shall, once a year, defend the data -
collection and statistical analyses being used for plume management. The purpose of
this annual report will be to help determine if the remedy is meeting Performance
Standards including RAOs and Remediation Goals.

iv. The Remedial Action progress reports shall describe any tec_hnical problems
encountered, and shall also describe how the problems were resolved. The Remedial
* Action progress reports shall also explain if any problems remain unresolved.

v. The Remedial Action progress reports shall provide a summary describing quality
assurance and data validation activities that took place during the preceding month as
well as the number of data packages reviewed year-to-date (as of the date of the
progress report in question), with the results of the validation.

~h The Remedial Action progress reports also include annual reports (in addition to
the monthly progress reports), which shall describe the rate and extent of progress
toward meeting the RAOs and Remediation Goals, and which shall also explain
“how plume expansion is being mitigated or prevented. These annual reports should
also describe how the data trends are being used to manage extraction and
treatment to reduce the PCE plume. ‘

2. Within 15 days of EPA’s appfoval of the Draft Remedial Design Report, Respondents
" shall meet with EPA to discuss the Draft Remedial Design Report. l

97.  Within 30 days of the meeting with EPA, Respondents shall submit, for EPA review and
approval pursuant to Order Section XII (EPA Approval of Plans and Other Submissions), a
written Final Remedial Design Report. The Final Remedial Design Report will include a cover
letter explaining in detail how the Respondents’ Remedial Design complies with Performance
Standards (including without limitation the Remedial Action Objectives and Remediation Goals
described in Section 8 (Remedial Action Objectives; Remediation Goals) of the ROD, and
addressing all issues and comments which EPA raised to Respondents during the design process.

28.  Respondents shall submit, for EPA review and approval pursuant o Order Section XII
(EPA Approval of Plans and Other Submissions), a Data Management Plan that includes a -
description of the formatting for all data acquired during the RA, including the methods of
‘electronic data preservation of all reports and raw data, and the methods for presentation of the
~data on graphs and on GIS maps. The Data Management Plan shall include a discussion of the
security measures, method of -database protection and maintenance, and method of maintaining
public availability of information. ’ '

29. vRv_es;poridehts shall submit, for EPA review aﬁd approval pursuant to Order Section XII' -
' I VA ' T
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(EPA Approval of Plans and Other Subnussmns) a wntten Fmal Constructlon Schedule for
constructlon of the Remedial Action. : :

- 30. Respondcnts shall submit, for EPA review and approval pursuant to Order Section XII
(EPA Approval of Plans and Other Submissions), a written plan for providing access to the Site
for EPA's Reniedial Project Manager (RPM), State Officials including without limitation NMED

. officials, EPA Oversight Officials, State Contractors, and other agencies with jurisdictional
interest, pursuant to Order Section X VII (Access to Site Not Owned By Respondents and Order
Section XVIII (Site Access and Data/Document Availability.

~31.  Respondents shall submit, for EPA re.view and approval pursuant to Order Section XII
(EPA Approval of Plans and Other Submissions), a written Community Relations Plan. In the
Community Relations Plan the Respondents shall describe actions which Respondents shall take
to support EPA's Community Relations efforts and to provide active commumcatlon between the
community and the Respondents.-

‘Respondents shall demonstrate that Remedial Design Performance Standards are met

50. As pr0v1ded in Order paragraph 57 once EPA approves the Pre-FmaI De51gn such that it

becomes the Final Remedial Design, and once Respondents conclude that all phases of the Work

have been fully performed, and that the Performance Standards, have been attained, Respondents

shall submit to EPA, for review and approval pursuant to Order Section XII (EPA Approval of

Plans and Other Submissions), a brief report a brief written report certifying that the Work has.

been completed in full satisfaction of the requirements of the Order. Respondents must obtain
the EPA approval descnbed in paragraph 57 of the Order.

13
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AppendixD
Model Performance Guarantee Documents
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[See EPA CERCLA Order Docket No. Docket No. 06-05-09 at paragraph 8s. a}

[Letterhead of Bond Issuer]

'~ PERFORMANCE BOND ’

Surety's Performance Bond Number:
Date of Execution of Performance Bond:
Effective Date of Performance Bond:

Total Dol'lar Amount of Performance Bond: $1,000,000.00

Principal:

Legal Name and Address:

~Type of Organization:
State of Organization:

' Surety:
Type of Organization:
State of Organization:

Beneﬁmg

~ Site Information: - :
Name and Location of Site:

'EPA Identification Number:
Order Governing Site Work:

Legal Name and Address .

Legal Name and Address:

_[name and busmess address of Respondent (i.e., Clty of Las

Cruces or Dofia Ana County)]

" [insert “county,” “city,” etc.]
- New Mexico

[name and business address of surety provxdmg the bond]
[insert "individual," "partnership," "hmlted hablhty
company," “corporatlon "etc.]

Superfund Division Director EPA Region 6 (6SF)

- U.S. EPA Region 6
, 1445 Ross Avenue
Dallas, TX 75202- 2733

Griggs and Walnut Ground Water Plume Superfund Site

Site Number 06HZ; CERCLIS ID Number NM0002271286

" That certain Unilateral Administrative Order styled
~ U.S. EPA CERCLA Docket No. 06-05-09 dated

, 20xx, issued by the Superfund DlVlSlon Director EPA

| Reglon 6 (the “Order")

- .KNOW ALL PERSONS BY THESE PRESENTS, THAT

N WHEREAS said Principal is requrred under the above-described Order entered
pursuant to the Comprehensive Environmental Response, Compensation and Liability Act of
. 1980, as amended ("CERCLA"), to perform the "Work" as defined in such Order (heremafter the
- "Work") and to fulfill its other obllgatlons as set forth therem and = -

T
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WHEREAS sald Pr1n01pal is required by the Order to prov1de financial assurance
securing its full and final completion of the Work.

NOW, THEREFORE, in consideration of the foregoing, and for other good and
valuable consideration the receipt of which is hereby acknowledged, the parties hereto agree as
follows :

1. The Principal and Surety hereto are firmly bound to the United States
Environmental Protection Agency (hereinafter, "EPA") in the above Total Dollar Amount of
- $1,000,000 for the performance of the Work, which we, the Principal and Surety, bind ourselves,
our executors, administrators, successors, and assigns, jointly and severally, subject to and in
. accordance with the terms and conditions hereof. [Add proviso if there are multiple sureties:
"sprovided that, where the Sureties are acting as co-sureties, we, the Sureties, bind
ourselves in such [sum and] performance "jointly and severally" for the purpose of
~allowing a joint action or actions against any or all of us, and for all other purposes each
Surety binds itself, jointly and severally with the Principal, for the performance of the
Work only as is set forth in Schedule 1 attached hereto, but if no bifurcation of the Work is
. indicated, the limit of liability shall be the full performance of the Principal's Work
obhgatlons under the Order".}

2. The conditions of the Surety's obligation hereunder are such that if the Principal
shall promptly, faithfully, fully, and finally complete the Work in accordance with the terms of
the Order, the Surety's obligation hereunder shall be null and void; otherwxse it is to remain in
full force and effect.

3. The Surety shall become liable on the obllgatlon evidenced hereby only when the
. Pr1nc1pal fails to perform all or any part of the Work pursuant to and in accordance with the
terms of the Order. At any time and from time to time upon notification by the EPA Regional

" Superfund Director for EPA Region (or any of his/her designees) that the Principal has failed to
perform all or any part of the Work, the Surety shall promptly (and in any event within fifteen
(15) days after receiving such notification): 4 o

(@ - Commence to complete the Work to be done under the Order in
' accordance with its terms and conditions; or

(b) Pay funds up to the Total Dollar Amount in such'a.moﬁnts and to such
person(s), account(s), or otherwise as the Regional Superfund Direction
(or his/her designee) may direct.

If the Surety does not render such performance set forth above within the specified 15-day
period, the Surety shall be deemed to be in default of this Performance Bond and EPA shall be
-~ entitled to enforce any remedy available to it at law, in equity, or otherwise; provided, however,
that if such default is susceptible of cure but cannot reasonably be cured within such fifteen (15)

2
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day period and provided further that Surety shall have commenced to cure such default within
-such fifteen (15) day period and thereafter diligently proceeds to perform the same, such fifteen
(15) day period shall be extended for such time as is reasonably necessary for Surety in the
exercise of due diligence to cure such default, such additional period not to exceed ninety (90)
days. o :

4. The liability of the Surety shall not be discharged by any payment or succession of

~ payments hereunder, unless and until such payment or payments shall amount in the aggregate to
the Total Dollar Amount of this Performance Bond, but in no event shall the aggregate obligation
of the Surety hereunder exceed the amount of said sum. : :

5. The Surety may cancel this Performance Bond only by sending notice of
cancellation to the Principal and to the Superfund Division Director for EPA Region 6, provided,
however, that no such cancellation shall be effective during the 120-day period beginning on the

£l

date of receipt of the notice of cancellation by both the Principal and the EPA Regional

Superfund Division Director. If after ninety (90) days of such 120-day period, the Principal has

not established a replacement financial assurance mechanism pursuant to and in accordance with

" the terms of the Order, EPA shall have the right to enforce performance and/or draw upon the
full amount of this Performance Bond. ’ : :

. 6. The Principal may terminate this Performance Bond only by sending written

notice of termination to the Surety and to the EPA Regional Superfund Division Director for
EPA Region 6, provided, however, that no such ternmiination shall become effective unless and

- until the Surety receives written authorization for termination of this Performance Bond by the
EPA Regional Superfund Division Director (or his or her designee). . '

7. Any modification, revision, or amendment which may be made in the terms of the

. Order or in the Work to be done thereunder, or any extension of the Order, or other forbearance

on the part of either the Principal or EPA to the other, shall not in any way release the Principal ‘
and the Surety, or either of them, or their executors, administrators, successors or assigns from
liability hereunder. The Surety hereby expressly waives notice of any change, revision, or '
amendment to the Order or to any related obligations between the Principal and EPA.

o 8.  The Surety will immediately notify EPA of any of the following events: (a) the -~

* filing by the Surety of a petition seeking to take advantage of any laws relating to bankruptcy,
insolvency, reorganization, winding up or composition or adjustment of debts; (b) the Surety’s
* consent to (or failure to contest in a timely manner) any petition filed against it in an involuntary
case under such bankruptcy or other laws; (c)-the Surety’s application for (or consent to or failure -
to contest in a timely manner) the appointment of, or the taking of possession by, a receiver,
custodian, trustee, liquidator, or the like of itself or of all or a substantial part of its assets; (d) the
Surety’s making a general assignment for the benefit of creditors; or (e) the Surety’s taking any -
corporate action for the purpose of effecting any of the foregoing. ' ' '

9. Any provision in this Performance Bond that conflicts with CE‘RCLA or any other
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apphcable statutory or legal requuement shall-be deemed deleted herefrom and provrsmns
conforming to such statutory or legal reqmrement shall be deemed incorporated herein.

10. Al notices, consents, approvals and requests required or permitted hereunder shall

be given in writing and shall be effective for all purposes if hand delivered or sent by (a) certified ,

or registered United States mail, postage prepaid, return receipt requested or (b) expedited
prepaid delivery service, either commercial or United States Postal Service, with proof of
,attempted delivery, to the address shown on this first page of this Performance Bond.

All notices, elections, requests and demands under this Performance Bond shall be
effective and deemed received upon the earliest of (a) the actual receipt of the same by personal
delivery or otherwise, (b) one (1) business day after being deposited with a nationally recognized

- overnight courier service as required above, or (c) three (3) business days after being deposited in
the United States mail as required above. Rejection or other refusal to accept or the inability to
deliver because of changed address of which no notice was given as herein required shall be
-deemed to be recerpt of the notice, election, request or demand sent. E

11.  The Surety hereby agrees that the obhgatlons of the Surety under this Performance
Bond shall be in no way impaired or affected by any winding up, insolvency, bankruptcy or
reorganization of the Principal or by any other arrangement or rearrangement of the Principal for
the benefit of creditors. A

12.  No right of action shall accrue on this PerfonnanceBond to or for the use of any
person other than EPA or the executors, administrators, successors or assigns of EPA.

[SIGNATURES ON FOLLOWING PAGE]
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[N WITNESS WHEREOF, the Principal and Surety have executed this Performance
Bond and have affixed their seals on the date set forth above.

The persons whose signénues appear belo_wAhereb_y. represent, warrant, and certify that
they are authorized to execute this Performance Bond on behalf of the Principal and Surety,
respectively. : S ‘ '

PRINCIPAL: [ .
' : a [City/ County] organized and in good
standing in the State of New Mexico

) Attest: 4 ' - ‘By:

"Name: Name:
’ ' ’ Titlc:
SURETY: [ 1,

a [corporation/partnership/limited liability
company] organized and in good standing in

the State of | ‘ ]
Attest: __ ] A .. By:
Name: } | - " Name:

Title:

' CORPORATE ACKNOWLEDGMENTS

STATEOF________ )

. S SS:
COUNTY OF __- y
| On ,200_ before me, the undersigned, a Notary Public in and for

* said State, personally appeared _._ . __, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed -
. _to the within instrument and acknowledged to me that he/she/they executed the same in
' his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the
individual(s), or the person on behalf of which the individual(s) acted, executed the instrument.

5
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Notary Public

STATE OF : )
: . SS:
COUNTY OF _ )
~On ) __,200_, before me, the undersighed, a Notary Public in and for
said State, personally appeared , personally known to me or proved to

me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed
to the within instrument and acknowledged to me that he/she/they executed the same in ‘
his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the

individual(s), or the person on behalf of which the individual(s) acted, executed the instrument.

Notary Public

[See EPA CERCLA Order Docket No. Docket No. 06-05-09 at paragraph 85.b]

[Letferhead-. of Issuing Bank]

"IRREVOCABLE STANDBY LETTER OF CREDIT NUMBER:
L ] . | :

"ISSUANCEDATE: [____ IR

MAXIMUM AMOUNT: U.S.$1,000,000.00

BENEFICIARY: ; ' ~ APPLICANT:
4 U.S. Environmental Protection Agency ' o [Name of Settling Defghdant] '
~c/o M. Samuel Coleman, Director -~ - [Title if applicable]
Superfund Division, EPA Region6 : [Address]
1445 Ross Ave. . ’ : o

' Dallas, TX 75202-2733
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" Dear Mr. Coleman:

We hereby establish our Irrevocable Standby Letter of Credit No. [ ] in your favor, at the -

request and for the account of the Applicant, [Insert name of Respondent City or County], in the

amount of exactly [in words] U.S. dollars (§XX.XX) (the "Maximum Amount"). We hereby

authorize you, the U.S. Environmental Protection Agency (the "Beneficiary"), to draw at sight on

us, [Insert name and address of issuing bank], an aggregate amount equal to the Maximum

Amount upon presentation of: ' C

(1) your sight drafi, bearing reference to this Letter of Credit No. | | (which may, without

limitation, be presented in the form attached hereto as Exhibit A); and . .

* (2) your signed statement reading as follows: "I certify that the amount of the draft is payable .

~ pursuant to that certain Unilateral Administrative Order styled U.S. EPA CERCLA Docket No.
06-05-09 dated ___ __,20xx, issued by the Superfund Division Director EPA Region 6
(the "Order") in accordance with the authority of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)." ' ‘ S :

" This letter of credit is effective as of [insert issuance date] and shall expire on [a date at least 1

~ year later], but such expiration date shall be automatically extended for a period of [at least 1
year] on [the date which is at least 1 year later] and on each successive expiration date, unless, at
least one hundred twenty (120) days before the current expiration date, we notify both you and .

 [enter name of Respondent City or County posting the letter of credit] by certified mail that we -

~ have decided not to extend this letter of credit beyond the current expiration date. In the event

you are so notified, any unused portion of the credit shall immediately thereupon be available to

you upon presentation of your sight draft for a period of at least 120 days after the date of receipt

by both you and [enter name of Respondent City or County posting the letter of credit] of such

" - notification, as shown on signed return receipts. : =

~ Multiple and partial draws on this letter of credit are expressly permitted, up to an aggregate
amount not to exceed the Maximum Amount. Whenever this letter of credit is drawn on, under,
_and in compliance with the terms hereof, we shall duly honor such draft upon presentation to us,
and we shall deposit the amount of the draft in immediately available funds directly into such
- account or accounts as may be specified in accordance with your instructions.

All Banking and other charges under this letter of credit 'afe for the account of the Apﬁlicant.
T_his letter of credit ié subjec-t to the most reéent‘ ediﬁon of the Uniform Customs and Practice for
 Documentary Credits, published and copyrighted by the International Chamber of Commerce.

" Very Truly Yours, '

~ [Name and address of issuing institution]
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Exhibit A - Form of Sight Draft

United States Environmental Protection Agency - Sight Draft
TO: " [Insert name of Issuing Bank]
{Insert address of Issuing Bank]
[ 0
[ _ - 1
 RE: Letter of Credit No. [ ]
DATE: [Insert date that draw is made].
TIME: [Insert time of day that draw is made]

© This draftis drawn under your Trrevocable Letter of CreditNo. [ 1. Paytothe
order of the United States Environmental Protection Agency, in immediately available funds, the
~ amount of [in words] U.S. Dollars (U.S.$[___ }) or, if no amount certain is specified, the
total balance remaining available under your Irrevocable Letter of Credit No. | ]. :
. . Pay such amount as is specified in the immediately preceding paragraph by FedWire
Electronic Funds Transfer ("EFT") to the Griggs and Walnut Ground Water Plume Super Fund
Site Special Account within the EPA Hazardous Substance Superfund in accordance with current
EFT procedures, referencing File Number | ~ 1, EPA Region and Site Spill ID Number -
06HZ, as follows: ! o ' , »

" EPA Superfund Griggs and Walnut Ground Water Plume Site (06HZ)
CERCLIS ID #NM0002271286
Superfund Accounting
P.O. Box 360582M
- Pittsburgh, Pennsylvania 15251
_ Attn: Collection Officer for Superfund

 This Sight Draft has been duly executed by the undersigned; an authorized representative |
or agent of the United States Environmental Protection _Agency; whose signature hereupon
constitutes an endorsement. : : S

"By: [signature]
- Samuel Coleman o ' :
Superfund Division Director, EPA Region 6

1
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 [See EPA CERCLA Order Docket No. Docket No. 06-05-09 at paragraph85.c]
TRUST AGREEMENT

Griggs and Walnut Ground Water Plume Superfund Site
Dated: . s .

This Trust Agreement (this “Agreement™) is entered into as of {date] by and between [name of
entity funding the trust], a [insert ” “county,” or “city”] organized and existing under the Jaws of
the State of New Mexico (the “Grantor”), and [name of trustee], a [insert “corporation,” “banking
organization,” “association,” etc.] organized and existing under the laws of the State of

1 ] (the “Trustee™).

Whereas, the United States Environmental Protection Agency (“EPA”), an agency of the United
States federal government, has issued a Unilateral Administrative Order to the Grantor under -
Section 106 of the Comprehensive Environmental Response, Compensation, and Liability Act

' (CERCLA), 42 U.S.C. § 9606(a), styled In Re: Griggs and Walnut Groundwater Plume Superfund
Site, U.S. EPA Docket No. 06-05-9 for Griggs and Walnut Ground Water Plume Superfund Site,
Las Cruces, New Mexico ((hereinafter the “Order”); : :

Whereas, the Order provides that the Grantor shall provide assurance that funds will be available

as and when needed for performance of the Work required by the Order;

~ ‘Whereas, in order to provide such financial assurance, Grantor has agreed to establish and fund
the trust created by this Agreement; and '

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to be
the trustee under this Agreement, and the Trustee has agreed to act as trustee hereunder.

Now, therefore, the Grantor and the Trustee agree as follows:
Section 1. Definitions. As used in this Agreement:

(a) The term “Beneficiary” shall have the meaning assigned thereto in Section 3 of this.
Agreement. . A ) v : v

(b)The term “Business Day” means any day; other than a Saturday or a Sunday, that banks are
open for business in Las Cruces, New Mexico, USA. : '

(c)The term “Claim Certiﬁcatg” shall have the meaning assigned thereto in Section 4(a) of this
Agreement. . ,

" (d)The term “Fund” shall have the meaning assigned thereto in Séction 3 of this Agreement.

(e)The term “Grantor” shall have the meaning assigned thereto in the first paragraph of this
. ) . o
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, Agreement

~(f) The term “Objectlon Notice” shall have the meamng assigned thereto
in Section 4(b) of this Agreement

(g)The term “Site” shall have the meamng assrgned thereto in Section 2 of this Agreement
(h)The term “Trust” shall have the meanmg assigned thereto in Sectron 3 of this Agreement.

()The term “Trustee” shall mean the trustee identified in the first paragraph | of this Agreement,
along with any successor trustee appointed pursuant to the terms of this Agreement.

(_])The term “Work” shall have the meaning assrgned thereto in the Order. -
Section 'dentrﬁ cation of Fa ilities and Costs.

- This Agreement pertams to costs for Work required at the Griggs and Walnut Ground Water
~ Plume Superfund site in Dofia Ana County, New Mexico (the “Srte”) pursuant to the above
referenced Order.

;Sectlon 3. Estabhshment of Trust Fund.

The Grantor and the Trustee hereby establish a trust (the “Trust”) for the benefit of EPA (the
“Beneficiary”), to assure that funds are available to pay for performance of the Work in the event

‘that Grantor fails to conduct or complete the Work required by, and in accordance with the terms

* of, the Order. The Grantor and the Trustee intend that no third party shall have access to monies

~ or other property in the Trust except as expressly provided herein. The Trust is established

' initially as consisting of funds in the amount of two million U. S. Dollars ($1,000,000.00). Such

_-funds, along with any other monies and/or other property hereafter deposrted into the Trust, and

~ together with all earnings and profits thereon, are referred to herein collectively as the “Fund.”
‘The Fund shall be held by the Trustee, IN TRUST, as hereinafter provided. The Trustee shall not
“be responsible nor shall it undertake any responsibility for the amount or adequacy of, nor any

~-duty to collect from the Grantor, any payments necessary to d1$charge any liabilities of the Grantor
vowed to the United States. :

- Sectron 4. Payment for Work Required Under the Order.

* The Trustee shall make payments from the Fund in accordance with the followmg procedures

(a)From time to time, the Grantor and/or its representatrves or contractors may request that the
- Trustee make payment from the Fund for Work performed under the Order by delivering to the
Trustee and EPA a written invoice and certificate (together, a “Claim Certificate™) signed by an

- officer of the Grantor (or the relevant representative or contractor) and certifying:

2
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(i) that the invoice is for Work performed at the Site in accordance with the Order; :
(ii) a description of the Work that has been performed, the amount of the claim, and the identity of .
the payee(s); and ' ' :
' (iii) that the Grantor has sent a copy of such Claim Certificate to EPA, both to the EPA attorney
and the EPA RPM at their respective addresses shown in this Agreement, the date on which such
‘copy was sent, and the date on which such copy was received by EPA as evidenced by a return
receipt (which return receipt may be written, as in the case of overnight delivery, certified mail, or
other similar delivery methods, or electronic, as in the case of e-mail, facsimile, or other similar
~ delivery methods). o ‘

~ (b)EPA may object to any payment requested in a Claim Certificate submitted by the Grantor (or.

its representatives or contractors), in whole or in part, by delivering to the Trustee a written notice

(an “Objection Notice”) within thirty (30) days after the date of EPA’s receipt of the Claim

Certificate as shown on the relevant return receipt. An Objection Notice sent by EPA shall state (1)

whether EPA objects to all or only part of the payment requested in'the relevant Claim Certificate;

(ii) the basis for such objection, (iii) that EPA has sent a copy of such Objection Notice to the

- Grantor and the date on which such copy was sent; and (iv) the portion of the payment requested
in the Claim Certificate, if any, which is not objected to by EPA, which undisputed portion the
Trustee shall proceed to distribute in accordance with Section 4(d) below. EPA may object to a
request for payment contained in a Claim Certificate only on the grounds that the requested

~ payment is either (x) not for the costs of Work under the Order or (y) otherwise inconsistent with
the terms and conditions of the Order. ‘ ‘ o

(c)If. the Trustee receives a Claim Cerﬁﬁqate and does not receive an Objection Notice from EPA
within the time period specified in Section 4(b) above, the Trustee shall, after the expiration of
such time period, promptly make the payment from the Fund requested in such Claim Certificate.

(d)If the Trustee receives a Claim Certificate and also receives an Objection Notice from EPA
within the time period specified in Section 4(b) above, but which Objection Notice objects to only
a portion of the requested payment, the Trustee shall, after the expiration of such time period,
promptly make payment from the Fund of the uncontested amount as requested in the. Claim
Certificate. The Trustee shall not make any payment from the Fund for the portion of the
requested payment to which EPA has objected in its Objection Notice. I

(e)If the Trustee receives a Claim Certificate and also receives an Objection Notice from EPA
within the time period specified in Section 4(b) above, which Objection Notice objects to all of
the requested payment, the Trustee shall not make any payment from the Fund for amounts
requested in such Claim Certificate. : ’ '

- (DI, at any time during the term of this Agreement, EPA implements a “Work Takeover” .
pursuant to the terms of the Order and intends to direct payment of monies from the Fund to pay
for performance of Work during the period of such Work Takeover, EPA shall notify the Trustee
~ in writing of EPA’s commencement of such Work Takéover. Upon receiving such written notice
~from EPA, the disbursement procedures set forth in Sections 4(a)~(e) above shall immediately be
3 _ :
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suspended, and the Trustee shall thereafter make payments from the Fund only to such person or
persons as the EPA may direct in writing from time to time for the sole purpose of providing
payment for performance of Work required by the Order. Further, after receiving such written
notice from EPA, the Trustee shall not make any disbursements from the Fund at the request of -
 the Grantor, including its representatives and/or contractors, or of any other person except at the
express written direction of EPA. If EPA ceases such a Work Takeover in accordance with the
terms of the Order, EPA shall so notify the Trustee in writing and, upon the Trustee’s receipt of
such notice, the disbursement procedures _spcciﬁed in Sections 4(a)-(e) above shall be reinstated.

(g) While this Agreement is in effect, disbursements from the Fund are governed exclusively by
the express terms of this Agreement.

Section 5. Trust Management.

~ The Trustee shall invest and reinvest the principal and income of the Fund and keep the Fund
invested as a single fund, without distinction between principal and income, in accordance with

directions which the Grantor may communicate in writing to the Trustee from time to time, except
© that: - , o o

(a) securities, notes, and other obligations of any person or entity shall not be acquired or held by
- the Trustee with monies comprising the Fund, unless they are securities, notes, or other
obligations of the U.S. federal government or any U.S. state government or as otherwise permitted

© in writing by the EPA;

(b)the Trustee is authorized to invest the Fund in time or ‘dqtnand deposits of the Trusteé, to the
_extent such deposits are insured by an agency of the U.S. federal or any U.S. state government;
Cand , . _

(c)the Trustee is authorized to hold cash awaiting investment or distribution uninvested for a
reasonable time and without liability for the payment of interest thereon.

~Sectioh 6. Commingling and Investment.

~ The Trustee is expressly authorized in its discretion to transfer from time to time any or all of the.
~ assets of the Fund to any common, commingled, ot collective trust fund created by the Trustee in -
~_which the Fund is eligible to participate, subject to all of the provisions heteof and thereof, to be
- . commingled with the assets. of other trusts participating therein. :

‘Section 7. Express Powers of Trustee.

Without in any way limiting the powers and discréﬁqn conferred upon the‘Trus'tee by the other
provisions of this Agreement or by law, the Trustee is expressly authorized and empowered:-

(a)to rn‘cike, execute, écknowledge,_ and deliver any and all documents of transfer and conveyance
and any and all other instruments that may be necessary or appropriate to carry out the powers
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herein granted;

(b) to register any securities held in the Fund in its own name or in the name of a nominee and to
hold any security in bearer form or in book entry, or to combine certificates representing such

~ securities with certificates of the same issue held by the Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of : _
such securities in a qualified central depositary even though, when so deposited, such securities
may be merged and held in bulk in the name of the nominee of such depositary with other
securities deposited therein by another person, or to deposit or arrange for the deposit of any
securities issued by the U.S. federal government or any U.S. state government, or any agency or
instrumentality thereof, with a Federal Reserve bank, but the books and records of the Trustee
shall at all times show that all such securities are part of the Fund; and

(c)to deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates
issued by the Trustee, in its separate corporate capacity, or in any other banking institution
affiliated with the Trustee, to the extent insured by an agency of the U.S. federal government.

Section 8. Taxes and Expenscé.

All taxes of any kind that may be assessed or levied against or in respect of the Fund shall be paid
from the Fund. All other expenses and charges incurred by the Trustee in connection with the
~ administration of the Fund and this Trust shall be paid by the Grantor.

“ Section 9. Annual Valuétion.

The Trustee shall annually, no more than thirty (30) days after the anniversary date of
establishment of the Fund, furnish to the Grantor and to the Beneficiary a statement confirming
the value of the Trust. Any securities in the Fund shall be valued at market value as of no more
than 60 days prior to the anniversary date of establishment of the Fund. The annual valuation shall
include an accounting of any fees or expenses levied against the Fund. The Trustee shall also
provide such information concerning the Fund and this Trust as EPA may request from time to
time. ‘ g ’ a

Section 10. Advice of Counsel.

The Trustee may from time to time consult with counsel with respect to any question arising as to
 the construction of this Agreement or any action to be taken hereunder; provided, however, that

any counsel retained by the Trustee for such purposes may not, during the period of its
represenation of the Trustee, serve as counsel to the Grantor. :

Section 11. Trustee Compehsation.
‘The Trustee shall be entitled to reasonable

compensation for its services as agreed upon in writing with the Grantor and as notified in writing,
o s S
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© to the Beneficiary.
Section 12. Trustee and Successor Trustee.

The Trustee and any replacement Trustee must be approved in writing by EPA and must not be

affliliated with the Grantor. The Trustee may resign or the Grantor may replace the Trustee, but
such resignation or replacement shall not be effective until the Grantor has appointed a successor

" trustee approved in writing by EPA and this successor accepts such appointment. The successor

trustee shall have the same powers and duties as those conferred upon the Trustee hereunder.

" Upon the successor trustee’s acceptance of the appointment, the Trustee shall assign, transfer, and
pay over to the successor trustee the funds and properties then constituting the Fund. If for any .
reason the Grantor cannot or does not act in the event of the resignation of the Trustee, the Trustec
may apply to EPA -

or a court of competent jurisdiction for the appointment of a successor trustee or for instructions.
The successor trustee shall specify the date on which it assumes administration of the Fund and
the Trust in a writing sent to the Grantor, the Beneficiary, and the present Trustee by certified mail

" no less than 10 days before such change becomes effective. Any expenses incurred by the Trustee

as a result of any of the acts contemplated by this Section shall be paid as provided in Section 8.
Section 13. Instructions to the Trustee. All instructions to the Trustee shall be in writing, signed -

by such persons as are empowered to act on behalf of the entity giving such instructions. The

Trustee shall be fully protected in acting without inquiry on such written instructions given in
accordance with the terms of this Agreement. The Trustee shall have no duty to act in the absence
of such written instructions, except as expressly provided for herein. : ' ‘

Section 14. Amendment of Agrecmenf.

This Agreement may be amended only by an instrument in writing executed By the Grantor and
the Trustee, and with the prior written consent of EPA. - '

Section 15. Trrevocability and Termination.

This Trust shall be irrevocable and shall coritiﬁue until terminated upon the earlier to oceur of (a)
the written direction of EPA to terminate, consistent with the terms of the Order and (b) the

- -complete exhaustion of the Fund comprising the Trust as certified in writing by the Trustee to

EPA and the Grantor. Upon termination of the Trust pursuant to Section 15(), all remaining trust
“property (if any), less final trust administration expenses, shall be delivered to the Grantor.

Section 16. Immunity and Indemnification.

The Trustee shall not incur personal liability of any nature in connection with any act-or omission;
“made in good faith, in the administration of this Trust, or in carrying out any directions by the
" Grantor or the EPA issued in accordance with this Agreement. The Trustee shall be indemnified
and saved harmless by the Grantor from and against any personal liability to which the Trustee
may be subjected by reason of any act or conduct made by the Trustee in its official capacity,

6 -



179

including all expenses reasonably incurred in its defense in the event the Grantor falls to provnde

o Vsuch defense

Section 17. Choice of Law.

“This Agreement shall be admm1stered construed and enforced according to the laws of the State

of [ ].
Section 18. Interpretation.

As used in this Agreement words in the singular include the plural and words in the plural include
the singular. The descriptive headings for each Section of this Agreement shall not affect the
interpretation or the legal efficacy of this Agreement.

Section 19. 1

All notices and other communications given under this agreement shall be in writing and shall be
addressed to the parties as follows or to such other address as the partles shall by written notice -
' des1gnate ‘

(2)If to the Grantor, to [___ ' 1

(b)If to the Trustee, to [~ S ]. '

(c) If to EPA, to [EPA Region ___, Remedial PrOJect Manger for the Site] and {EPA Reglon ,

- Office of Regional Counsel contact for the Site}, at | 1 :

In Witness Whereof, the parties hereto have caused this Agreement to be executed by the1r
respective officers duly authorized and attested as of the date first above written:

GRANTOR

[Signature of Grantor] [Nam‘e and Title]
State of County of
On this [date], before me personally came [name of Grantor official], to me known, who, being by
me duly sworn,did depose and say that she/he is {title] of [corporation], the corporation described
in and which executed the above mstrument and that she/he 51gned her/hls name thereto
[Signature of Notary Public] -

TRUSTEE

[Slgnature of Trustee] [Name and Title] ,
State of . County of
On this [date] before me personally came [name of Trustee ofﬁmal] to me known who bemg by
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me duly sworn, did depose and say that shé/he is [title] of [corp.oration]_, the corporation described
in and which executed the above instrument; and that she/he signed her/his name thereto.
. [Signature of Notary Public] x ) : a '
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[See EPA CERCLA Order Docket No. Docket No. 06-05-09 at paragraph 85.1]
GUARANTEE AGREEMENT

This GUARANTEE AGREEMENT, dated as of | |, 200 (this “Guarantee”), is made -
by [ New Mexico State Treasury or other agency], a [“State agency,” “State Commission”] :
organized and existing under the laws of the State of New Mexico (“Guarantor”), to and for.the -
benefit of the United States Environmental Protection Agency, an agency of the federal
government of the United States of America (“EPA™). This Guarantee is made on behalf of {the
City of Las Cruces, and Dofia Ana County] (“Respondents™), which are [affiliate(s)] of Guarantor.

RECITALS

WHEREAS, pursuant to Section 106(a) of the Comprehensive Environmental Response,
Compensation, and Liability Act (“‘CERCLA™), 42 U.S.C. § 9606(a), EPA has issued a Unilateral
Administrative Order to Respondents, dated | ' ], 200 *, U.S. EPA Docket No. 06-05-
09 (the “Order”), for certain environmental remediation work to be performed at the Griggs and
Wainut Ground Water Plume Superfund Site (the “Site”) located in Las Cruces, New Mexico;

WHEREAS, Section XXI (Assurance of Ability to Corhplete Work) of the Order requires that '
- Respondents provide financial assurance to EPA that funds or other resources will be available as
"and when needed to ensure c_orhpletion of the work required to be conducted by Respondents

-under the Order; :

WHEREAS, in order to provide part of such financial assurance 'reqﬁired by the Order,
Respondents shall provide EPA with a guarantee, issued by Guarantor, of Respondents’
obligations arising under the Order, all as set forth more fully in this Guarantee;

» WHEREAS, Respondents are affiliated State entities of Guaraiitor; and

WHEREAS, Guarantor has agreed to, among other things, guarantee payment and performance in i
full of the Guaranteed Obligations (as hereinafter defined) and undertake such other commitments
to EPA or for EPA’s benefit as set forth in this Guarantee. » '

AGREEMENT .
NOW, THEREFORE, Guarantor hereby agrees as follows:
|  ARTICLEL.

- DEFINITIONS ' -
1.1 Defined Terms. The following terms (whether or not underscored) when used in this
Guarantee, including its preamble and recitals, shall have the following meanings:

- “Affiliate” means, when used with respect to a specified entity, another entity that djrgctly, or
, _ '1 el
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182

indirectly through one or more intermediaries, Controls or is Controlled by or is under common
Control with the entity specified. . .

" Annual Audited Financial Statements" means an entity’s annual audited financial statements
prepared in accordance with U.S. Generally Accepted Accounting Procedures. :
«Control” means the possession, directly or indirectty, of the power to direct or cause the direction
of the management or policies of an entity, whether through the ownership or control of voting
securities, partnership interests or other equity interests, by contract, or otherwise, and
«Controlling” and “Controlled” shall have meaning$ correlative thereto. '

“EPA” has the meaning given in the preamble to this Guarantee. ,

“Guaranteed Obligations” means and includes all obligations and liabilities, howsoever arising,
owed by Respondents to EPA of every kind and description (whether or not for the payment of
money), direct or indirect, absolute or contingent, due or to become due, now existing or hereafter

“Guarantor” has the meaning given in the preamble to this Guarantee. -

“Guarantee” has the meaning given in the preamble to this Guarantee.
«Site” has the meaning given in the preamble to this Guarantee.

1.2 General Definitions. Unless otherwise defined herein or unless the context otherwise requires,

capitalized terms used in this Guarantee, including its preamble and recitals, have the meanings

ARTICLE ILGUARANTEE

. 2.1 Guarantee.

(a) ‘Guarantor, as primary obligor and not merely as surety, hereby unconditionally and irrevocably

* guarantees to EPA the prompt payment in full and the prompt performance in full of the

Guaranteed Obligations. .

" (b)Guarantor agrees that if for any reason Respondents shall fail to pay or perform, as the case
. may be, when due any of the Guaranteed Obligations, Guarantor o :

sha'l'lb promptly pay or perform, as the case may be, the same forthwith on the date such payment or
performance of such Guaranteed Obligation is due or required, without regard to any exercise or

. non-exercise by Guarantor, Respondents, or EPA of any right, remedy, power or privilege under

or in respect of the Order, and that in the case of any extension of time of the payment,

'perfOr;nance, or renewal of any of the Guaranteed Obligations, the same will be promptly paid or -
performed, as the case may be, in full when due in accqrdance with the terms Qf such extension or

‘renewal,

(C)With‘out limiting the fof_egoing, Guarantor acknowledges and agrees that, upon the occurrence
and during thie continuance of a “Work Takeover” as specified in Section XXIV. (Enforcement
and Reservations) of the Order, at the election of EPA, Guarantor shall immediately upon written

" demand from EPA deposit into an account specified by EPA, in immediately available funds and

without setoff, counterclaim, or condition of any kind, a cash amount up to but not exceeding the
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estimated cost of the remaining Work to be perfon.ﬁed as of such date, as determined by EPA..

2.2 Obligations Absolute and Unconditional.

(a)The obligations of Guarantor hereunder ate primary obligations of Guarantor and constitute an
absolute, unconditional, continuing and irrevocable guarantec of payment and performance of the
Guaranteed Obligations and the other obligations of Guarantor hereunder and not of collectibility, -
and are in no way conditioned on or contingent upon any attempt to enforce in wholc or-in part
- Respondents’ liabilities-and obligations.to EPA. Each failure by Guarantor to pay or perform, as

the case may be, a Guaranteed Obligation or any other obligation hereunder shall give rise to a
separate cause of action hereunder, and separate suits may be brought hereunder as each cause of
action arises. ’ ‘ : :

~ (b) EPA may, at any time and from time to time (whether or not after revocation or termination of -

this Guarantee) without the consent of or notice to Guarantor, except such notice as may be

required by the Order or applicable law which cannot be waived, without incurring responsibility
to Guarantor, without impairing or releasing the obligations of Guarantor hereunder, upon or

without any terms or conditions and in whole or in part:

ay v .

KO change the manner, place and terms of payment or performance of, or renew or alter,

 any Guaranteed Obligation or any obligations and liabilities (including any of those
hereunder) incurred directly or indirectly in respect thereof or hereof, or i any manner
modify, amend or supplement the terms of the Order or any documents, instruments.or
agreements executed in connection therewith, in each case, and the agreements and
guarantees herein made shall apply to the Guaranteed Obligations or such other
obligations as changed, extended, renewed, modified, amended, supplemented or
altered in any manner;

(ii) - exercise or refrain from exercising any rights against Respondents or others (including
Guarantor) or otherwise act or refrain from acting; :

- (iii) add or release any other guarantor from its obligations without affecting or impairing
' the obligations of Guarantor hereunder; -

, (iv) ~ settle or compromise any Guaranteed Obligations or any obligations and liabilities
incurred directly or indirectly in respect thereof;

) cohsent- to or waive any breach of, drAany act, omission or default under, the Order or
' otherwise amend, modify or supplement the Order or any of such other instruments or
agreements; and/or ' :

(vi)  act or fail to act in any manner referred to in this Guarantee which may deprive
- . Guarantor of its right to subrogation against Respondents to recover full indemnity for

3.
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any payments or performances made pursuant to this Guarantee or of its right of
" contribution against any other party. :

(c) No invalidity, irregularity or unenforceability of the Guaranteed Obligations or invalidity,
irregularity, unenforceability or non-perfection of any collateral therefor, shall affect, impair orbe .
a defense to this Guarantee, which is a primary obligation of Guarantor.

(d) This is a continuing Guarantee and all obligations to which it applies or may apply under the

" terms hereof shall be conclusively presumed to have been created in reliance hereon. In the event
that, notwithstanding the provisions of Section 2.2(a) above, this Guarantee shall be deemed
revocable in accordance with applicable law, then any such revocation shall become effective only
upon receipt by EPA of written notice of revocation signed by Guarantor. To the extent permitted
by applicable law, no revocation or termination hereof shall affect, in any manner, rights arising
under this Guarantee with respect to Guaranteed Obligations arising prior to receipt by EPA of
written notice of such revocation or termination. Any such revocation or termination without

EPA’s prior written consent shall be deemed to be a violation of the Order.

S

ARTICLE III. REPRESENTATIONS AND WARRANTIES B

3.1 Guarantor Representations and Warranties. Guarantor represents and warrants to and in favor
of EPA, as of the date of this Guarantee, that: : ' ‘

'~ 3.1.1 Existence. Guarantor is duly organized and validly existing under the laws of the jurisdiction
of its incorporation and is qualified to do business in such jurisdiction and in each other .
jurisdiction in which the conduct of its business requires such qualification.

3.1.2 Power and Authorization. Guarantor has full power and authority to enter into and execute -
this Guarantee. This Guarantee has been duly authorized, executed and delivered by Guarantor.

31.3 No Conflict. The execution, delivery and performance by Guarantor of this Guarantee and
the execution, delivery, and performance by Respondents of the Order do not and will not (a)

~ violate any provision of (i) any legal requirement applicable to Guarantor, (ii) the organizational
‘and other corporate governance documents of Guarantor or (iii) any order, judgment or decree of
any ‘court or agency or governmental instrumentality binding on Guarantor, (b) conflict with,
result in a breach of, or constitute a default under any material contractual obligation of '

Guarantor, (c) result in or require the creation or imposition of any lien upon any of the properﬁes
or assets of Guarantor, or (d) require any approval or consent of any person or entity, except for

such approvals or consents which will be obtained on or before the date of this Guarantee and
which have been disclosed in writing to EPA. o

3.1.4 Enforceable Obligations. This Guarantee constitutes a legal, valid and binding obligation of
_ Guarantor, enforceable in accordance with its terms, except to the extent that enforceability may
be limited by applicable bankruptcy, insolvency, moratorium, reorganization or other similar laws
affecting the enforcement of creditors’ rights generally. ' R '
4
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3.1.5 Compliance with Law; Fraud. S
(@)Guarantor (i) is not in violation of any applicable legal requirements in any material respect and

(ii) is not subject to or in default in any material respect with respect to any final judgments, Wwrits,
injunctions, decrees, rules or regulations of any court or any federal, state, municipal or other
governmental department, commission, board; bureau, agency or instrumentality, domestic or
foreign, in the case of either (i) or (if) which would have a material adverse effect on the ability of
Guarantor to perform its obligations under this Guarantee. ‘ ‘

(b)Guarantor is not executing this Guarantee with any intention to hinder, delay or defraud any
- present or future creditor or creditors of Guarantor.

3.1.6 Relationship To Respondents. Guarantor [is another agency of the State of New Mexico.];
[is the owner of a direct or indirect interest in]; [has a “substantial business relationship” (as
" defined in 40 C.F.R. § 264.141(h)) with] Respondents.

3.1.7 No Bankruptcy Filing. Guarantor is not contemplating either the filing of a petition by it
under any state or federal bankruptcy or insolvency laws or the liquidation of all or a major ,
portion of its assets or property, and Guarantor has no knowledge of any person contemplating the
filing of any such petition against it. ' ' \

ARTICLE IV. COVENANTS

Guarantor hereby-covenants and agrees for the benefit of EPA, until this Guarantee is terminated
pursuant to Section 6.16, as follows:

4.1 Maintenance of [Corporate] Existence. Guarantor shall maintain and preserve its existence
and all material rights, privileges and franchises necessary in the normal conduct of its business.
Guarantor shall notify EPA in writing within 60 days after any change in its name or place of
business or chief executive office, or change in its type of organization or jurisdiction of
organization.

~ 4.2 Compliance with Laws. Guarantor shall promptly comply, or cause compliance, in all material
respects with all legal requirements to the extent any noncompliance with such legal requirements
could have a material adverse effect on the ability of Guarantor to perform and-discharge its
obligations under this Guarantee. .

4.3 Notice of Bankruptey or Insolvency, Etc. Guarantor shall notify EPA within 10 days after the
~ occurrence of any of the following: filing by the Guarantor of a petition seeking to take advantage
of any laws relating to bankruptcy, insolvency, reorganization, winding up or composition or
adjustment of debts; Guarantor’s consent t0 (or failure to contest in a timely manner) any petition
filed against it in an involuntary ¢ase under such bankruptcy or other laws; Guarantor’s -
application for (or consent to or failure to contestin a timely manner) the appointment of, or the
taking of possession by, a receiver, custodian, trustee, liquidator, or the like of itself or of all or a

"~ 5
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. substantial part of its assets; Guarantor’s making a general assignment for the benefit of 'preditors;
or Guarantor’s taking any corporate action for the purpose of effecting any of the foregoing

- 4.4 Further Assuranceé. Guarantor shall promptly provide EPA with such infqrrhatiqn and other
documents related to this Guarantee and the Guaranteed Obligations that EPA may reasonably

request.

4.5 Compliance with Financial Measures. Guarantor shall at all times during the term of this
‘Guarantee comply with and satisfy the financial measures and conditions set forth in either
Exhibit A or Exhibit B attached hereto. Guarantor shall also notify EPA immediately if, at any
time during the terin hereof, Guarantor fails or has reason to believe that it may fail any of the
financial measures set forth in Exhibit A or Exhibit B, as the case may be.

4.6 Subniission of Documents. For so long as this Guarantee is in effect, within 90 days after the
close of each fiscal year of Guarantor, Guarantor shall submit to EPA: '

(a) a letter signed by Guarantor’s Chief Financial Officer certifying Guarantor’s compliance with
 the financial conditions and measures set forth in either Exhibit A or Exhibit B, which letter shall
" - be substantially in the form of Exhibit C attached hereto; and ' '

() a copy of Guarantor’s audited financial statements for its latest completed fiscal year, and a

" copy of the Guarantor’s independent certified public accountant’s -

report on exaxninatibn of such financial statements, which report on examination shall be
- unqualified or, if qualified, shall have been approved in writing by EPA; and

(¢) a special report from Guarantor’s, independent certified public accountant to Guarantor
- attesting to Guarantor’s compliance with the financial conditions and measures set forth in either
Exhibit A or Exhibit B, which special report shall be substantially in the form of Exhibit D hereto.

ARTICLE V. SUBROGRATION; ETC.

5.1 Waiver. Guarantor herebyb unconditionally and irrevocably wéives and relinquishes, to the
maximum extent permitted by applicable legal requirements, all rights and remedies accorded to

sureties or guarantors and agrees not to assert or take advantage of any such rights or remedies,
including: ' ' o

(a) any right to require EPA to proceed against Respondents or any other person or to pursue any
_ other remedy in EPA’s power before proceeding against Guarantor; ' ‘
(b) any defense that may arise by reason of the incapacity, lack of power or authority, dissolution,
- merger, Or termination of Guarantor, Respondents, or any other person or the failure of EPA to
file or enforce a claim against the estate (in administration, bankruptcy or any other proceeding) of
~ Guarantor or Respondents, or any other person; o - - g
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{c) promptness, diligence, demand, presentment, protest and notice of any kind, including notice
of the existence, creation or incurring of any new or additional indebtedness or obligation or of
any action or non-action on the part of Respondents or EPA;

(d) any defense based upon an election of remedies by EPA, which destroys or othérwise impairs
the subrogation rights of Guarantor, the right of Guarantor to proceed against Respondents or
another person for reimbursement, or both; :

- () any defense based on any offset against any amounts which may be owed by any person to
. Guarantor for any reason whatsoever;. '

() any defense based on any act, failure to act,vdelay or omission whatsoever on the part of

- Respondents or the failure by Respondents to do any act or thing or to observe or perform any

" covenant, condition or agreement to be observed or performed by it under the Order;

(g) any defense based upon any statute or rule of law which provides that the obligation of a surety
must be neither larger in amount nor in other respects more burdensome than that of the principal;

(h) any defense, setoff or counterclaim which may at any time be available to or asserted by
Respondents against EPA or any other person under the Order; )

(i) any duty on the part of EPA to disclose to Guarantor any facts EPA may now or hereafter know
about Respondents or the Site, regardless of whether EPA has reason to believe that any such facts
materially increase the risk beyond that which Guarantor intends to assume, or have reason to .
believe that such facts are unknown to Guarantor, or have a reasonable opportunity to
communicate such facts to Guarantor, since Guarantor acknowledges that Guarantor is fully
responsible for being and keeping informed of the financial condition of Respondents and of all
circumstances bearing on the risk of non-payment or non-performance of any Guaranteed
Obligation; ' . ' ' ’

(j) any defense based on any change in the time, manner or place of any payment or performance
~ under, or in any other term of, the Order, or any other amendment, renewal, extension,
acceleration, compromise or waiver of or any consent or departure from the terms of the Order;

(k) any right to assert the bankruptcy or }ihs_olvency of Respondents or any other person as a
defense hereunder or as the basis for rescission hereof and any ‘defense arising because of EPA’s
institution of any proceeding under the Federal Bankruptcy Code; and

(1) any other circumstance (including any statute of limitations), any act or omission by
- Respondents, or any existence of or reliance on any representation by Respondents or EPA that
might otherwise constitute a defense available to, or discharge of, any guarantor or surety.

5.2 Subrogation. Until this Guarantee is terminated in accordance with Section 6.1 6 below,
“neither Guarantor nor Respondents shall exercise any right of subrogation or enforce any remedy
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~ which it now may have or may héreaﬁe_r have against any person in re"spect: of the Guaranteed
Obligations, whether or not such claim, right or remedy arises in equity, under contract, by statute,
under common law or otherwise.

5.3 Bankruptcy. S _, _
(a) The obligations of Guarantor under this Guarantee shall not be altered, limited or affected by
any proceeding, voluntary or-involuntary, involving the bankruptcy, reorganization, insolvency,
~ receivership, liquidation or arrangement of Respondents or any Affiliate thereof, or by any

. defense which Respondents or any Affiliate thereof may have by reason of any order, decree or
- decision of any court or administrative body resulting from any such proceeding. - ‘

(b) Guarantor hereby irrevocably waives, to the extent it may do so under applicable legal
requirements, any protection against enforcement of this Guarantee to which it may be entitled
under the Federal Bankruptcy Code or equivalent provisions of the laws or regulations of any
- other jurisdiction with respect to any proceedings, or any successor provision of law of similar
- import, in the event of any bankruptcy event with respect to Respondents. Specifically, in the
event that the trustee (or similar official) in a bankruptcy event with respect to Respondents or the
debtor-in-possession takes any action (including the institution of any action, suit or other
proceeding for the purpose of enforcing the rights of Respondents under this Guarantee),
_Guarantor shall not assert any defense, claim or counterclaim denying liability hereunder on the
basis that this Guarantee or the Order is an executory contract or a “financial accommodation”
that cannot be assumed, assigned or enforced or on any other theory directly or indirectly based on
the Federal Bankruptcy Code, or equivalent provisions of the law or regulations of any other
jurisdiction with respect to any proceedings or any successor provision of law of similar import. If
a bankruptcy event with respect to Respondents shall occur, Guarantor agrees, after the occurrence
of such bankruptcy event, to reconfirm in writing, to the extent permitted by applicable legal
* - requirements and at EPA’s written request, its pre-petition waiver of any protection to which it
may be entitled under the Federal Bankruptcy Code or equivalent provisions of the laws or -
regulations of any other jurisdiction with respect to proceedings and, to give effect to such waiver,
Guarantor consents to the assumption and enforcement of each provision of this Guarantee by the
~ debtor-in-possession or Respondents’s trustee in bankruptcy, as the case may be. ’
5.4 : S ' : . '
~ Reinstatement. This Guarantee and the obligations of Guarantor hereunder shall continue to be
effective or be automatically reinstated, as the case may be, if and to the extent that for any reason
any payment or performance by or on behalf of Guarantor in respect of the Guaranteed
‘Obligations is rescinded or otherwise restored to Guarantor or Respondents, whether as a result of
‘any proceedings in bankruptcy or reorganization or otherwise, all as if such payment or
performance had not been made, and Guarantor agrees that it will indemnify EPA on demand for
all reasonable costs and expenses (including reasonable fees of counsel) incurred by EPAin -
connection with any such rescission or restoration. S

ARTICLE VL. MISCELLANEOUS

6.10bligations Secured. Without limiting vth_e‘ generality of the foregoing, this Guarantee secures
, , g
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the payment and performance when due of all Guaranteed Obligations. If, notwithstanding the
representation and warranty set forth in Section 3.1.4 or anything to the contrary herein,
 enforcement of the liability of Guarantor under this Guarantee for the full amount of the
Guaranteed Obligations would be an unlawful or voidable transfer under any applicable fraudulent
conveyance or fraudulent transfer law or any comparable law, then the liability of Guarantor
hereunder shall be reduced to the highest amount for which such liability may then be enforced
without giving rise to an unlawful or voidable transfer under any such law.

6.2 Successions or Assignments. This Guarantee is binding upon Guarantor and its successors and
permitted assigns..Guarantor may not assign any of its obligations hereunder without the prior
written consent of EPA (and any purported assignment in violation of this Section shall be void).

6.3 Other Waivers. No delay or omission on the part of EPA in exercising any of its rights
(including those hereunder) and no partial or single exercise thereof and no ‘
action or non-action by EPA, with or without notice to Guarantor, Respondents, or any other
person, shall constitute a waiver of any rights or shall affect or impair this Guarantee.

6.4 Headings. The headings in this Guarantee are for convenience of reference only and shall not
constitute a part of this Guarantee for any other purpose or be given any substantive effect.

6.5 Remedies Cumulative. Each and every right and remedy of EPA hereunder shall be
cumulative and shall be in addition to any other right or remedy given hereunder or under the
Order, or now or hereafter existing at law or in equity.

6.6 Severability. Any provision of this Guarantee that may be determined by competent authority

" to be prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to
the extent of such prohibition or unenforceability without invalidating the remaining provisions
hereof, and any such prohibition or unenforceability in any jurisdiction shall not invalidate or
render unenforceable such provision in any other jurisdiction. '

6.7 Amendments. This Guarantee may be amended, waived or otherwise modified only with the '
written consent of the parties hereto, the written consent of EPA and otherwise in accordance with

.the terms of the Order. :

6.8 Jurisdiction. Guarantor agrees that any legal action or proceeding by or against Guarantor or
with respect to or arising out of this Guarantee may be brought by the United States in or rernoved
to the U.S. District Court for the District of New Mexico. By execution and delivery of this
Guarantee, Guarantor accepts, for itself and in respect of its property, generally and
unconditionally, the non-exclusive jurisdiction of the aforesaid court. Guarantor irrevocably
consents to the service of process out of the aforementioned court in any manner permitted by
law. Any such process or summons in connection with any such action or proceeding may also be
served by mailing a copy thereof by certified or registered mail, or any substantially similar form
of mail, addressed to Guarantor as provided for notices hereunder. Guarantor hereby waives any
right to stay or dismiss any action or proceeding under or in connection with this Guarantee or the
v 9 _
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Order brought before the foregoing court on the basis of forum rion-conveniens. thhing herein
shall affect the right of EPA to bring legal action or proceedings in any other competent
jurisdiction. ' - :

" 6.9 Governing Law. This Guarantee and the rights and obligations of EPA and Guarantor shall be
governed by, and construed in accordance with, the law of the State of New Mexico without

‘reference to principles of conflicts of law.

6.10 Integration of Terms. This Guarantee, together with the Order, is intended by the partiesasa
final expression of their agreement and is intended as a complete and exclusive statement of the
terms and conditions thereof. ' ' '

~ 6.11 Notices. Any communications between the parties hereto or notices provided herein to be '
"+ given may be given to the following addresses: : S
If to Guarantor:

_ Attention:_
Telephone: - _ Facsimile:

* Ifto BPA:
Section Chief (6SF-TE) .
United States Environmental Protection Agency

~ Region 6

1445 Ross Avenue
" Dallas, TX 75202-2733

- With a copy to:

" Ms. Cynthia Brown (6SF-TE

United States Environmental Protection Agency
Region 6 '

1445 Ross Avenue
Dallas, TX 75202-2733 -

All notices or other communications required or permitted to be given hereunder shall be in
writing and shall be considered as properly given (a) if delivered in person, (b) if sent by
overnight delivery service (including Federal Express, UPS and other similar overnight delivery
services), (c) if mailed by first class United States Mail, postage prepaid, registered or certified
with return receipt requested, (d) if sent by facsimile or (e) if sent via other electronic means
" (including electronic mail). Notice so given shall be effective upon receipt by the addressee,

" except that communication or notice so transmitted by facsimile or other direct written electronic

- means shall be deemed to have been validly and effectively given on the day on which itis

~ transmitted if transmitted before 4:00 p.m., recipient’s time, and if transmitted after that time, on

- 10
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the next following Banking Day; provided, however, that (i) if any notice is tendered to an
addressee and the delivery thereof is refused by such addressee, such notice shall be effective
upon such tender, and (ii) with respect to any notice given via facsimile or other electronic means,
the sender of such message shall promptly provide the addressee with an original copy of such
notice by any of the means specified in clauses (a), (b) or (c) above. Any party shall have the right
to change its address for notice hereunder to any other location within the continental United -
States by giving five days’ notice to the other parties in the manner set forth above. '

6.12 Collection Expenses. -

- (a) Without regard to any limitation set forth in this Guarantee, if EPA is required to pursue any
remedy against Guarantor hereunder, Guarantor shall pay to EPA upon demand therefore, all
reasonable attorneys’ fees and all other costs and expenses incurred by EPA in enforcing this
Guarantee (and such fees, costs and expenses shall be deemed to be part of the Guaranteed

Obligations).

6.13 Counterparts. This Guarantee and any amendments, waivers, consents or supplements hereto
or in connection herewith may be executed in any number of counterparts and by different parties

hereto in separate counterparts, each of which when so executed and delivered shall be deemed an
original, but all such counterparts together shall constitute one and the same agréement.

6.14 Limitations on Liability. No claim shall be made by Guarantor against EPA or any of its
employees, attorneys or agents for any loss of profits, business or anticipated savings, special or
punitive damages or any indirect or consequential loss whatsoever in respect of any breach or -
wrongful conduct (whether or not the claim therefor is based on contract, tort or duty imposed by
law), in connection with, arising out of or in any way related to the transactions contemplated by
this Guarantee or the Order or any act or omission or event occurring in connection therewith; and
' Guarantor hereby waives, releases and agrees not to sue upon any such claim for any such
damages, whether or not accrued and whether or not known or suspected to exist in their favor.

6.15 Time. Time is of the essence of this Guarantee. ‘

6.16 Termination. Subject to Section 5.4, this Guarantee and all of the obligations of Guarantor
hereunder shall terminate upon the earlier of (a) payment and performance in full of all
Guaranteed Obligations in accordance with the Order and (b) the substitution of a different
financial assurance mechanism in accordance with Section XXI. (AS SURANCE OF ABILITY
TO COMPLETE WORK) of the Order as.consent to in writing by EPA. Unless earlier terminated
pursuant to the foregoing sentence, this Guarantee shall survive any foreclosure proceedings
instituted, commenced, or completed against Respondents. S

6.17 Order. Guarantor acknowledges that it ‘has been provided with a copy of the Order and has
read and is familiar with the provisions of the Order. ' : o

IN WITNESS WHEREOQF, the parties hereto, by their authorized representatives duly authorized,
intending to be legally bound, have caused this Guarantee to be duly executed and delivered as of
the date first above written. ‘ ' - -

o 11
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_[INSERT NAME OF GUARANTOR], a corporation, as Guarantor .
- By: Name: Title: S ' - '
[NOTARY BLOCK]
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EXHIBIT A

- Section 4.5(a) Financial Conditions : N
As calculated from the data contained in Guarantor’s Annual Audited Financial Statement, the
Guarantor must: o : _
(A) Satisfy two of the following three ratios: (1) aratio of total liabilities to Net Worth less than
2.0; (2) a ratio of the sum of net income plus depreciation, depletion, and amortization to total

liabilities greater than 0.1; and (3) a ratio of current assets (o current liabilities greater than 1.5;
and

(B) Have a Net Working Capital and Tangible Net Worth each at least six times the Total Value

of Environmental Obligations; and o

(C) Have a Tangible Net Worth of at least $1 million; and

(D)Have assets located in the United States amounting to at least 90 percent of total assets or at

least six times the Total Value of Environmental Obligations.

Defined Terms for Exhibit A and Exhibit B

“Net Working Capital” means current assets minus current liabilities.

“Net Worth” means total assets minus total liabilities. -

“Tangible Net Worth” means the value of tangible assets included in the calculation of Net

‘Worth; this value would not include the value of intangibles such as goodwill and rights to patents

or royalties. , . : : '

~ “Total Value of Environmental Obligations” means the sum of: (a) the dollar amount of financial
assurance required by Paragraph 85 of the Order [or the relevant portion if multiple financial ‘

assurance mechanisms are being used]; (b) the total dollar amount of financial assurance provided

by the Guarantor to EPA through the use of a financial test and/or a guarantee for CERCLA
settlements other than that embodied in the Order; and ' ‘

(c) the total dollar amount of financial assurance provided by the Guarantor to EPA through the
use of afinancial test and/or a guarantee for purposes of any facility regulated under federal
environmental programs other than CERCLA, including but not limited to hazardous waste
Treatment, Storage, and Disposal (“TSD”) facilities under 40 CFR parts 264 and 265, Municipal
Solid Waste Landfill (“MSWLE”) facilities under 40 CFR part 258, Underground Injection
Control (“UIC”) facilities under 40 CFR part 144, Underground Storage Tank (“UST”) facilities
under 40 CFR part 280, and Polychlorinated Biphenyl (“PCB”) storage facilities under 40 CFR
part 761. - ' ' R

13
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| | EXHIBIT B
Section 4.5(b) Financial Conditions

. The Guarantor must have:
" (A) A current rating for its most recent bond issuance of AAA, AA, A, or BBB as issued by

Standard and Poor's or Aaa, Aa, A, or Baa as issued by Moody's; and
(B)Tangible Net Worth at least six times the Total Value of Environmental Obligations; and
(C) Tangible Net Worth of at Ieast $1 million; and

(D) Assets located in the United States amountirig to at least 90 percent of total assets or at least.
six times the Total Value of Environmental Obligations. '

Defined Terms for Exhibit A and Exhibit B ,
“Net Working Capital” means current assets minus current liabilities.
“Net Worth” means total assets minus total liabilities. ‘
~“Tangible Net Worth” means the value of tangible assets included in the calculation of Net

Worth; this value would not include the value of intangibles such as goodwill and rights to patents

or royalties. v
«Total Value of Environmental Obligations” means the sum of: : :
(a) the dollar amount of financial assurance required by Paragraph 85 of the Order [or the relevant
portion if multiple financial assurance.mechanisms are being used}; :
(b) the total dollar amount of financial assurance provided by the Guarantor to EPA through the
‘use of a financial test and/or a guarantee for CERCLA settlements other than that embodied in the
Order;-and (c) the total dollar amount of financial assurance provided by the Guarantor to EPA
through the use of a financial test and/or a guarantee for purposes of any facility regulated under
federal environmental programs other than CERCLA, including but not limited to hazardous
waste Treatment, Storage, and Disposal (“TSD”) facilities under 40 CFR parts 264 and 265, '

- Municipal Solid Waste Landfill (“MSWLEF”) facilities under 40 CFR part 258, Underground -
Injection Control (“UIC”) facilities under 40 CFR part 144, Underground Storage Tank (“UST”)
 facilities under 40 CFR part 280, and Polychlorinated Biphenyl (“PCB”) storage facilities under

" . 40 CFR:part 761. o : S S
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- EXHIBITC
Form CFO Letter

[To be drafted by Respondents and submitted to EPA for review and approval pursuant to Order

Section XII (EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS)]

15
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EXHIBIT D
- _ Form Auditors’ Letter -
[To be drafted by Respondents and submitted to EPA for review and approval pursuant to Order
' Section XII (EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS)] ’

16
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| AppendixF :
Description of the Western Release |
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RESOLUTION NO. _07-119
A RESOLUTION AUTHORIZING THE EXTENSION AND AMENDMENT OF THE JOINT
SUPERFUND PROJECT MEMORANDUNM OF UNDERSTANDING WITH DONA ANA
COUNTY CONCERNING THE REMEDIAL INVESTIGATION/FEASIBILITY STUDY FOR
THE GRIGGS AND WALNUT GROUNDWATER PLUME SITE.
The City Council of the City of Las Cruces is informed that:
WHEREAS, in 2001, the Environmental Protection Agency listed the Griggs Avenue
and Walnut Street site on the Nationai Priorities List of Superfund Sites, and
WHEREAS, as adjacent property owners, the City and Dona Ana County have been ‘
designated to be potentially responsible parties for cleaning the site, and
WHEREAS, on November 15, 2004, the City Council approved Resolution No. 05-
174 authorizing a Memorandum of Understanding (‘2004 MOU"} between the City and
Dona Ana County concerning the Griggs/Walnut Groundwater Plume Site, and
WHEREAS, the 2004 MOU provides for project organization, the creation of project
teams, a scope of work for the project teams, procurement, and provisions for each party
sharing equally in all costs and fines, and
WHEREAS, City and County staff have worked together on the Superfund Project
and are in consensus that the 2004 MOU should be extended and amended, and
WHEREAS, the Amended MOU is hereby attached as Exhibit “A” and made a part
of this Resolution, and
WHEREAS, City staff is hereby requesting an extension and amendment of the
2004 MOU, and

WHEREAS, County staff have received the same authorization from the County

Commission.
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Resolution No. 07-119
Page2of2

NOW THEREFORE, be it resolved by the goveming body of the City of Las Cruces:
)

THAT the Amended Memorandum of Understanding between the City of Las
Cruces and Dona Ana County concerning the Griggs/Walnut Groundwater Plume Site is
approved.

(m
THAT City staff is hereby authorized to do all deeds necessary in the

accomplishment of the hereinabove.

DONE AND APPROVED this _2nd day of __october 2006.
By.
Mayor William-Mattiace

ATTEST: Fro tum> Conner

__f'/City Clerk VOTE:
' Mayor Mattiace: _ahsent

Moved by Miyagishima ' Councillor Frietze: aye
Councillor Connor: aye

Seconded by Jones Councillor Archuleta: _aye_
Councillor Trowbridge: _aye-

APPROVED AS TO FORM: Councillor Jones: aye.
Councillor Miyagishima:  _jua

ool

City Attorney
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EXHIBIT

g nan |

AMENDED JOINT SUPERFUND PROJECT
MEMORANDUM OF UNDERSTANDING

THIS Amended Joint Superfund Project Memorandum of Understanding
(“Amended MOU") is entered into between the City of Las Cruces (“City”), a New
Mexico home-rule municipality, and the County of Dona Ana (“County”), a Class A
New Mexico county, hereafter collectively referred to as the “Parties”, on this _Z_Z_ﬂ'

day of Cetolor 2006, and is eftective as of {Aefober Z, 0.

Recitals

1. Adjacent properties owned by the Parties were placed on the United
States Environmental Protection Agency (“EPA”) National Priorities List of
Superfund Sites in June, 2001 due to the detection of traces of a contaminant known
as perchloroethylene (“PCE") in nearby City wells. The site has been identified as
the Griggs and Walnut Groundwater Plume (“Site”).

2 The PCE is an environmental concern and threatens a portion of the
primary groundwater aquifer serving the community. Remediation of the PCE is in
the best interest of public health, safety and welfare for the Parties.

3 The Parties, as two (2) landowners of real property within the Site have
been designated by EPA to be Responsible Parties (“RP”) pursuant to 42 US.C. §
9607. ,

4 The City and the County have cooperated through the previous Joint
Superfund Project Memorandum of Understanding (“2004 MOU"), effective on
November 22, 2004, to work collaboratively with EPA under an Administrative
Order on Consent for the Remedial Investigation/ Feasibility Study (“RI/FS”) and an
Agreement for Funding to complete the RI and the FS. The term of the 2004 MOU
- needs to be extended and the Parties desire to amend that MOU rather than to just
extend the term.

5. The Parties desire to continue to work together to design and

implement all necessary actions to remediate the contamination.
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Understandings of the Parties
1. Purpose -~ Without admitting any fact or liability in connection with the

Site or that the Parties are the sole RP’s, the Parties create a Joint Superfund Project
{(“Project”) to accomplish the following; (a) negotiate subsequent agreements with
EPA and New Mexico Environment Department (“ Agreements”), subject to approval
by the governing bodies for the Parties; (b) equally own the assets of the Project and
share equally in decisions made for the Project; (c) develop an appropriate and cost-
effective remediation design and implementation plan; (d) arrange for financing of
technical consultation, design, and construction costs for the Project, subject to
approval by the governing bodies for the Parties; (e) implement the remediation
through its completion, and conduct the associated required monitoring, and (f)
approve payment of Project costs throughout the term of this Amended MOU.

2. Term - The term of the Amended MOU will continue until all work is
complete. The Amended MOU may be revised at any time by agreement of the
- Parties. The Amended MOU may be terminated earlier by either party giving thirty
(30) days advance written notice to the other party of intent to terminate; however,
each party will remain liable for its share of all shared Project costs incurred or
committed prior to the date of termination.

3. Project Organization

A.  General - The Project will be led by a Project Director who will

be appointed by the City, and an Associate Project Director who will be appointed by
| the County. The Project Directors will work closely with the Project Manager who
may also be a City employee. All actions and deliverables needed to comply with
Agreements will be accomplished through the decisions of Project Teams and the

authority of the Project Directors.
B.  Project Director - The Project Director is authorized to direct all

tasks needed to complete the remediation of the Site as required by the Agreements,

~ as well as, related actions and deliverables required to execute the Project. The
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Project Director will be assisted by the Associate Project Director and Project
Manager, and will function through the Project Teams. The Project Director will
implement the decisions and work products of the Project Teams, and will report to
the City and County Managers and, upon request, to the governing bodjies.

C. Associate Project Director - The Associate Project Director is
authorized to direct all tasks in the absence of the Project Director, or as delegated by
the Project Director or the Management Team.

D.  Project Manager - The authority and direction of the Project
Director will be implemented, in part, by the Project Manager, who will be the
primary liaison with EPA, and will serve as the Project Director’s designee as
needed. The Project Manager will attend to the day-to-day matters of the Project and

will chair the Technical Team.

E. Project Teams -
® The Parties will each have at least one representative on

each of the supporting Project Teams initially designated as the Management,
Technical, Legal, Financial and Public Information Teams. Additional Project Teams
may be designated as the need arises. The City and County Managers or their
designees will appoint representatives to the Project Teams who have the expertise
needed for the position. The Managers will insure that their appointees have both
the time and the authority to adequately perform their Project Team responsibilities.
(i)  The Project Director will determine which actions and
~which deliverables are assigned to a particular Project Team.

| (iii)  Each Project Team will have a lead person or chair for the
purpose of communications, organization, and continuity of action. The Project
Directors and Project Manager will be members of all Project Teams but will not lead
or chair any Project Team, except that the Project Manager will lead and chair the

Technical and Management Teams.
(iv)  Each Project Team will make decisions and produce work

products that have been developed by unanimous agreement of the Project Team
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members. The Project Director and the Public Information Team will report to the
Parties’ Managers and, upon request, to the governing bodies. At major milestones
or for the purpose of explaining complex and/or important issues, the other
supporting Teams may make presentations to the governing bodies, managers and
public when requested.

F. Consultants - The Parties’ consultants may be members of
Project Teams but they will not be final decision makers for actions to be
implemented by the Project Director or the Management Team.

G.  Contribution of Director and Manager by City - The City will
pay all costs associated with providing the Project Director and Project Manager and
their support staff. The City as owner and operator of the municipal water supply
system needs to take this level of responsibility for the Project because it has the
responsibility to provide safe drinking water to its municipal customers.

H.  Contribution of Associate Director by County - The County will

pay all costs associated with providing the Associate Project Director and support

staff.
L Contributions of Additional Staff -If all members of the

Management Team agree that additional support staff is cost beneficial and
necessary to the Project, the Management Team shall determine a percentage of time
for the Project and shall direct a percentage of salary and benefits be reimbursed

monthly to the party that employs the staff person.
4 Scope of Work for Remediation of the Site by the Project Team(s) - The

Project Director will coordinate with the Project Teams to accomplish or assist in any

and all tasks needed to complete remediation of the Griggs-Walnut Contaminant

Plume Site. These tasks include but are not limited to:

A.  Negotiate subsequent Agreements subject to approval by the

governing bodies for the Parties;

B. Provide assistance with actions pertaining to the terms and

conditions of these Agreements;




204

C. Arrange for financing of design, consulting, and construction
cost for the Project, subject to approval by the governing bodies for the Parties;

D. Conduct additional studies, analyses, and design as needed;

E. fmplement remedial actions that will meet the requirements of
Agreements. Optimize to the extent practically possible, cost-effective and timely
actions, community acceptance, and allow for the phasing of available funding with
the incursion of costs;

F. Prepare for approval all reports and documents;

G.  Prepare work plans and Quality Assurance/Quality Control
("QA/QC") protocols for all work related to site remediation, and conduct and
oversee this work as directed by the Project Directors or the Project Manager;

H.  Make presentations to the EPA and to the public as needed to
support compliance with the Record of Decision. 4

S. Procurement and Payment for Project Costs and Procured Services -

A.  General - All procurement will be conducted by the City. All

professional and technical services as well as supplies, services, and construction
services deemed necessary for the Project by the Management Team will be procured
in compliance with the City’s Procurement Code.

B. Fiscal Agent - The City will be the fiscal agent for the Project.

C.  Consultants - The Parties agree that present consultants may
continue under contract with the City to provide professional services to the Project.

D.  Additional Professional or Technical Consultants - If a particular

Project Team determines that it is necessary for the Project Director to hire additional
- professional or technical consultants, and if the Management Team agrees, then there
shall be an equal number of City and County staff in the selection process.

E. Payment for Project Costs and Procured Services - Subject to the
dispute resolution procedures set forth herein, each party will be responsible for
paying for one-half of all Project costs, including debt service on loans, whether

- obtained jointly or separately, related to completion of the remediation except for the
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costs of the Project Manager, Project Directors and their support staff, which staffing
costs shall be borne solely by the respective Parties. Upon approval of the costs by
the Management Team, those costs eligible for payment from grant and loan funds obtained
by the Parties, either jointly or separately for the Project, will be paid directly from those
funds. Other;.)vise, the City will pay all other costs not eligible for payment from grant or loan
funds and shall invoice the County for one-half of the costs. The County shall reimburse the
City within 30 days.

E. Revenues and Income - Revenues or income from the sale of

water or Project assets shall first be used to reduce operating costs of the Project.
Any excess funds shall be refunded equally to the Parties.

6. Attorneys - Each party will bear the cost of their own legal
representation for matters related to the Project unless the Parties’ respective
Managers decide to jointly retain the services of attorneys. Those services would

then be procured as provided in paragraph 5 above.

7. Payments for and Ownership of Property

A.  Subject to the dispute resolution procedures set forth herein, all
real and personal property first procured for the Project will be paid for as described
in Section 5, Paragraph E above.

B. The Finance Team will be responsible to book and depreciate
properties owned by the Project, if determined to be capital assets; maintain
appropriate financial records: and determine how those assets should be disposed of
upon completion of the remediation.

C. The Parties will equally own all real and personal property
acquired and paid for by the Project. Real or personal property owned and paid for
separately by either party but subsequently used by the Project shall remain the
solely owned property of the party that paid for it and shall be returned to that party
at the end of the Project. The Project shall pay normal maintenance and any Project
specific costs on such solely owned property used by the Project but shall bear no

other costs.
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8. Additional Potentially Responsible Parties (“PRPs”) - The Parties may
attempt to identify other parties who may be considered PRPs for site remediation.
If such PRPs are identified, they will be asked to participate in the Project. If they do

not agree to participate in the Project, the Parties may seek to compel their
participation either through EPA or through litigation.

9. Dispute Resolution ~ If any dispute arises concerning this Amended

MOU, the Parties agree to attempt to resolve such dispute in an amicable manner at
the least possible expense. If such dispute cannot be resolved and the Project
Director deems the dispute to be of major proportion, then the dispute shall be
submitted for binding arbitration to an arbitrator chosen by the Parties. If the Parties
cannot agree on an arbitrator within five (5) days, then the arbitrator shall be chosen
by a flip of a coin with the winner proceeding to choose the arbitrator. The
arbitrator’s expenses are to be shared equally by the Parties.

10.  Reimbursement from National Priorities List Superfund - The Parties
will seek to obtain funding from the Superfund Trust Fund for further investigation

and clean up of the effected properties.

11.  Funding from Other Sources ~ The Parties will seek funding from any
and all appropriate sources to design and build, or lease, the remediation system.
Proceeds from the sale of treated water to the City will be used to offset expenses for
operation and maintenance of the remediation system.

12.  Project Director’'s Emergency Authorization - The Project Director is
authorized to take emergency unilateral action to protect the public health, safety or
welfare, to comply with the Agreements, or to prevent the imposition of a civil or
criminal fine or penalty by EPA. The City will initially pay for the financial cost of
such emergency unilateral action, and the Parties agree to negotiate in good faith for
an equitable allocation of the costs between themselves.

13.  Fines - The City and the County assume equal liability for payment of
any fines or other penalties that may be assessed by the EPA against the Parties

arising out of decisions made jointly by the Parties. The City, in exchange for having
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administrative and contractual control of the Project, agrees to assume sole liability
for payment of any fines or other penalties that may be assessed against the Parties
jointly or severally for failure to comply with Agreement deadlines or other
requirements concerning the Project, or for the City’s failure, refusal or inability to
participate in the funding or decision making under this Amended MOU. The
County assumes sole liability for payment of any fines or other penalties that may be
assessed against the Parties jointly or severally for the County’s failure, refusal or

inability to participate in the funding or decision-making under this Amended MOU.

Executed in duplicate on the date first written above.

City Manager
COUNTY OF DONA ANA

Brian D. Haines
County Manager

APPROVED AS TO FORM:

A.ss;sta.nt Clty Attorney

N W Gl

Caldwell
olinty Attorney




208

RESOLUTION NO. 05-_174

A RESOLUTION AUTHORIZING THE ACTING CITY MANAGER TO FINALIZE
NEGOTIATIONS OF A JOINT SUPERFUND PROJECT MEMORANDUM OF
UNDERSTANDING WITH DONA ANA COUNTY CONCERNING THE REMEDIAL
INVESTIGATION/FEASIBILITY STUDY FOR THE GRIGGS AND WALNUT GROUNDWATER

PLUME SITE.
The City Council of the City of Las Cruces is informed that;

WHEREAS, adjacent properties owned by the City and the County in the vicinity
of Griggs Avenue and Walnut Street were placed on EPA's National Priorities List of
Superfund Sites in June, 2001 due to the detection of traces of a contaminant known as
perchioroethylene in nearby City wells. The site has been identified as the Griggs and
Walnut Groundwater Plume; and

WHEREAS, the City and the County as land owners within the site have been
dasignated by EPA to be potentially responsible parties for cléaning up the site The
~aiies and their technical consultants have had several meetings with EPA. in
October, 2004 EPA issued a Proposed Administrative Order on Consent for the
Remedial Investigation/Feasibility Study (“RI/FS") phase of the process and a Proposed
Agreement for Funding of EPA’s RI/FS; and :

WHEREAS, Staff for the parties have decided that it is in the best interests of the
City and the County for both parties to create a Joint Superfund Project for the RIFFS
phase of the process. The primary purposes for the Joint Superfund Project will be to
negotiate with EPA an acceptable administrative order or agreement for funding
concerning the RI/FS and to provide for payment of the project costs and expenses. To
accomplish those purposes, City staff and their consulting attorneys have negotiated a
proposed Joint Superfund Project Memorandum of Understanqing {(“MOU"); and

WHEREAS, the MOU provides for pevides-fer-project organization, the creation
of project teams, a scope of work for the project teéms‘ procurement, and provisions for

each party sharing equally in all costs and fines; and
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WHEREAS, the MOU is substantially in final form but Staff seeks authorization
for the Acting City Manager to finalize negotiations of the MOU. The County will be
seeking the same authorization of the County Manager to negotiate and enter into the
MOU at the County Commission meeting on November 9, 2004.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE
CITY OF LAS CRUCES:

]

THAT the City authorizes the Acting City Manager to finalize negotiations of a
Joint Superfund Project Memorandum of Understanding with Dona Ana County
concerning the Remedial Investigation/Feasibility Study for the -Griggs and Wainut
Groundwater Plume Site. '

| ' (n
THAT City staff is authorized to do all deeds necessary to. accomplish the intent

- of this Resolution and the Agreement.
DONE AND APPROVED on this 15th day of November, 200/4. .

7

A

7 J
"/ "\/-./L"/‘,{l' / o '_‘(t /2 e <
- Mayor William Mattiace

Aﬂ,'EST:
A 7
\;[ o/- '." o / ol b(': /{
City Clerk
{SEAL}
Mayor Mattiace: aye
Councilor Frietze: aye
Moved by: ____ archuleta Councilor Connor: aye
. o - Councilor Archuleta: aye
Seconded by: __ Strain Councilor Trowbridge: aye
Councilor Strain: _ aye
" Councilor Miyagishima: aye
APPROVED AS TO FORM: |

o At /.11«"‘{ P
»_ ,\‘ - City Attorney /|¥/';
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JOINT SUPERFUND PROJECT
MEMORANDUM OF UNDERSTANDING

THIS Joint Superfund Project Memorandum of Understanding (“MOU") is
entered into between the City of Las Cruces (“City”), a New Mexico home rule
municipality, and the County of Dona Ana (”Couﬁty”), a Class A New Mexico county,
hereafter collectively referred to as the “parties”, on this first day of December, 2004,
and is effective as of this 2274 day of November, 2004. |

Recitals

1. Adjacent properties owned by the parties were placed on the United
~ States Environmental Protection Agency (“EPA”) National Priorities List of Superfund
Sites in June, 2001 due to the detection of traces of a contaminant known as
perchloroethylene (“PCE”) in nearby City wells. The site has been identified as the
~iggsand Walnut Groundsvater Plune s (“Site”). B T

2. The parties as two (2) of the land owners of real pfoperty within the Site
have been designated by EPA to be Potentially Responsible Parties (“PRP”) pursuant to
42U.S.C. § 9607.

3. On October 7, 2004, EPA issued a proposed Administrative Order On
Consent (“AOC") for the Remedial Investigation/ Feasibility Study (“RI/FS”) and a
proposed Agreement for Funding of EPA’s RI/FS ("Agreement for Funding”). These
documents were received by the parties on or about Thursday, October 14, 2004. The
proposed AOC proposes terms for the preparation and performance by the parties of a
~ RI/FS at the Site and the reimbursement for future costs incurred by EPA in connection
with the RI/FS. The proposed Agreement for Funding proposes terms by which the
parﬁes would provide funds to EPA in advance of EPA’s performance and preparation
of completing a RI/FS at the site. |

‘ Understandings of the Parties

1. Purpose - Without admitting any fact or liability in connection with the

Site or that the parties are the sole PRP’s, the parties hereby create a Joint Superfund

Project (“Project”) to accomplish the following: (a) to coordinate the Project; (b) to
negotiate with EPA an acceptable AOC or Agreement for Funding concerning the




211

RI/FS; (c) to comply with the AOC requirements; and (d) to provide for the payment of
Project costs throughout the term of this MOU.

2. Term ~ The term of the MOU will expire when all requirements of the
AOC or Agreement for Funding have been completed, all payments for Project costs
and procured services have been made, and a final remedy has been selected. The
MOU may be terminated earlier by either party giving thirty (30) days advance written
notice to the other party of intent to terminate; however, each party will remain liable
for its share of all shared Project costs incurred or committed prior to the date of
termination. The term may be extended by written agreement of ﬁe parties.

3. Project Organization

A.  General - The Project will be led by a Project Director who will be

appointed by the City. The Project Director will work closely with the Project Manager

. . -wrho may.also he a Titfemplayei- All» tonz and d eliverables neerded o comply withi--

the requirements of the AOC or Agreement for Funding will be accomplished through

the decisions of Project Teams and the authority of the Project Director.
B. Project Director ~ The Project Director is authorized to direct all

tasks needed to complete the requirements of the MOU, as well as subsequent actions
and deliverablés required to execute the Project. The Project Director will be assisted by
the Project Manager and will function through the Project Teams. The Project Director
will implement the decisions and work products of the Project Teams, and will report to
the City and County managers and, upon request, to the governing bodies.

C.  Project Manager - The authority and direction of the Project
Director will be implemented in part by the Project Manager who will be the primary
liaison with EPA, and will serve as the Project Director’s designee as needed. The
Project Manager will attend to the day-to-day matters of the Project and will chair the
Technical Team.

D.  Project Teams -
(@ The parties will each have at least one representative on each

of the supporting Project Teams initially designated as the Technical, Legal, Financial
and Public Information Teams. Additional Project Teams may be designated as the
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need érises. The City and County Managers or their designees will appoint
representatives to the Project Teams who have the expertise needed for the position.
The Managers will insure that their appointees have both the time and the authority to
adequately perform their Project Team responsibilities.

(i) The Project Director will determine which actions and which
deliverables are assigned to a particular Project Team.

(iii) Each Project Team will have a lead person or chair for the
purpose of communications, organization, and continuity of action. The Project
Director and Project Manager will be members of all Project Teams but will not lead or
chair any Project Team, except that the Project Manager will lead and chair the

Technical Team. :
(iv)  Each Project Team will make decisions and produce work

.. pEdints that have been developrd by tmanime 4 agreemetd of the Propwt Teaiv . a0

members. The Project Director and the Public Information Team will report to the
parties’ and managers and, upon request, to the governing bodies. At major milestones
or for the purpose of explaining complex and/ or important issues, the other supporting

Teams may make presentations to the governing bodies, managers and public when

requested.
E Consultants - The parties’ consultants may be members of Project

Teams but they will not be final decision makers for actions to be implemented by the

Project Director.

F. Contribution of Director and Manager by City - The City will pay

all costs associated with providing the Project Director and Project Manager and their
support staff. The City as owner and operator of the municipal water supply system
needs to take this level of responsibility for the Project because it has the responsibility

to provide safe drinking water to its municipél customers.
G.  Contributions of Additional Staff - After determining that there is a

cost justification to support additional staff and with the agreement of all of the
appropriate Project Teams, the parties will equally absorb the cost of providing other

employees and related support staff to the Project.
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4. Scope of Work for the RI/FS by the Project Team(s) - The Project Director

will coordinate with the Project Teams to accomplish or assist in any and all tasks
needed to negotiate the terms of, implement, and comply with the AOC and/or
selection of tﬁe final remedy. These tasks include but are not limited to:

A.  Provide assistance with negotiations with the EPA pertaining to the
terms and conditions of the AOC, including presentations to EPA.

B. Conduct additional studies, analyses, and/or modeling as needed.

C.  Evaluate appropriate remedial actions for the RI/FS that will meet
the requirements of the AOC. The preferred remedy should optimize cost effectiveness
to the extent practicaily possible, timely action, community‘ acceptance, and allow for

the phasing of available funding with the incursion of costs.
D.  Prepare for approval all reports and documents that rely largely o

C A .
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E. Prepare work plans and Quality Assurance /Quality Control
(“QA/QC”) protocols for all work that is largely technical in nature, and conduct and

oversee this work as directed by the Project Director.
E. Make presentations to the EPA and to the public as needed to

support compliance with the AOC and selection of the final remedy.

5. Scope of Work for the Agreement for Funding by the Project Teams - In
the event that the parties enter into an Agreement for Funding with the EPA, the Project

Director will coordinate with the Project Teams to accomplish or assist in any and all

tasks needed to negotiate the terms of, implement, and comply with the Agreement for
Funding. _
6. Procurement and Payment for Project Costs and Procured Services -

A.  General - All procurement will be conducted by the City. All
professional and technical services as well as supplies, services, and construction
services deemed necessary for the Project by the Project Director will be procured in

compliance with the City’s Procurement Code.
B.  Present Consultants - The City presently contracts with Daniel B.

Stephens and Associates, Inc. and John Shomaker & Associates, Inc., and the County

-~
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presently contracts with TerraCon Consultants, Inc. to provide professional and
technical services concerning the Site. The parties agree that these consultants may
continue under contract with the City to provide professional services to the Project
after the effective date of this MOU. The City agrees to hire TerraCon as either a sole
source or existing contract exception to the City’s Procurement Code under the same
terms as the City’s existing engineering open services agreements.

C.  Additional Professional or Technical Consultants ~ If a particular

Project Team determines that it is necessary for the Project Director to hire additional
professional or technical consultants, and if the Project Director agrees, then there shall
be an equal number of City and County staff on the City’s Selection Advisory

Committee.

D.  Payment for Project Costs and Procured Services - Subject to the

2 ode . dispute resolition prosedures set fesind hworein; ah, party wilkkexesponsible forpaying

for one-half of all Project costs related to the R1/FS including EPA future response costs
and for one-half of all procured ser;rices except for the costs of the Project Manager,
Project Director and their support staff, which staffing costs shall be borne solely by the
City. The City will initially be responsible for paymeni for these costs and services. The
County will reimburse the City within thirty (30) days for one-half of these payments
upon presentation of a request for payment from the City.

7. Attorneys - Each party will bear the cost of their own legal representation
for matters related to the Project unless the parties’ respective Managers decide to

jointly retain the services of attorneys. Those services would then be procured as

provided in paragraph 6 above.’

8. Payment for and Ownership of Property -

, A.  Subject to the dispute resolution procedures set forth herein, each
party will be responsible for paying for one-half of all real and personal property
procured for the Project. The City will initially be responsible for payment for all
property procured, and the County will reimburse the City within thirty (30) days for
one-half of all payments made by the City upon presentation of a request for payment
from the City. ‘
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B. The Finance Team will determine how those properties, if
determined to be capital assets, should be booked on the parties” respective financial
records and how those assets should be disposed of at the end of the term.

9. Additional PRPs - The parties may attempt to identify other parties who
may be considered PRPs for site remediation. If such FRPs are identified, they will be
asked to participate in the Project. If they do not agree to participate in the Project, the
parties may seek to compel their participation either through EPA or through liﬁgaﬁon

10.  Dispute Resolution - If any dispute arises concerning this MOU, the
parties agree to attempt to resolve such dispute in an amicable manner at the least
possible expense. If such dispute cannot be resolved and the Project Director deems the
dispute to be of major proportion, then the dispute shall be submitted for binding
arbitration to an arbitrator chbsen by the parties. If the parties cannot agree on an

Dt e T Erbitrator@ithin five {Eidays,the the arhitrator sball.be chiosereby #he Projec Divecder. o o
The arbitrator’s expenses are to be shared equally by the parties.
11.  Reimbursement from NPL Superfund - The parties will seek to obtain
funding from the Superfund Trust Fund for further investigation and clean up of the

effected properties.

12.  Project Director’s Emergency Authorization - The Project Director is
authorized to take emergency unilateral action to protect the public health, safety or

welfare, to comply with the AOC, or to prevent the imposition of a civil or criminal fine
or penalty by EPA. The City will initially pay for the financial cost of such emergency
unilateral action, and the parties agree to negotiate in good faith for an equitable
allocation of the costs between themselves.

13.  Fines - The City and the County assume equal liability for payment of any
fines or other penalties that may be assessed by the EPA against the parties arising out
of decisions made jointly by the parties. The City in exchange for having administrative
and contractual control of the Project, agrees to assume sole liability for payment of any
fines or other penalties that may be assessed by the EPA against the parties jointly or
severally for failure to comply with EPA deadlines or other EPA requirements
concerning the Project, or for the City’s failure, refusal or inability to participate in the

-
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funding or decision making under this MOU. The County assumes sole liability for
payment of any fines or other penalties that may be assessed by the EPA against the
parties jointly or severally for the County’s failure, refusal or inability to participate in
the funding or decision making under this MOU.

Executed in duplicate on the date first written above.

CITY OF LAS CRUCES
By:
Mar{ann g{d(
Acting City Manager
COUNTY OF DONA ANA
i - e et g @l e s e D ase e "."""' e TNl o '_B..y:...‘ rv,/.'\m-‘/‘- .‘....4.'.,,~4-.»_~=:- - '-.‘.. - o~~.-.:.- P -
‘ Brian D. Haines
County Manager

APPROVED AS TO FORM:
Marcia ‘B«Driggers ﬁ)
Assistant City Attorney

hn Caldwell
unty Attorney
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PEOPL LPING PEOPLE
TO: Marcy Driggers, Utilities Attorney
FROM: Jorge A. Garcia, Director of Utilities
DATE: April 26, 2007

SUBJECT: Amendment Number 1 to CLC & DAC MOU

Attached for your review is Amendment Number One to the current Amended MOU - ,
between the City and Dona Ana County on the Griggs/Walnut Groundwater Plume Site /
Project. =~

Resolution No. 07-119 authorized the extension and amendment of the 2004 MOU.
Attached is a copy of the Resolution and the Amended MOU effective October 2, 2006.

After you have had a chance to review and if acceptable, please sign the two original
attached copies and forward it to the City Manager’s Office for his signature. My office will

coordinate delivering the fully executed copy to the County. If you have any questions or
require additional information, you may reach me at 528-3636.

jei

Attachments: As noted . —
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AMENDMENT NO. _1

This amendment modifies the AMENDED JOINT SUPERFUND PROJECT
MEMORANDUM OF UNDERSTANDING between the City of Las Cruces and
Dofia Ana County effective October 2, 2006.

Section 5. Procurement and Payment for Project Costs and Procured Services

Paragraph A. is deleted and replaced as follows:
General - All procurement will be conducted by the City unless the Management

Team agrees to use County procurement.

Section 5. Procurement and Payment for Project Costs and Procured Services

Paragraph E. is deleted and replaced as follows: :
Payment for Project Costs and Procured Services -- Subject to the dispute
resolution procedures set forth herein, each party will be responsible for paying
for one-half of all Project costs, including debt service on loans, whether obtained
jointly or separately, related to completion of the remediation except for the costs
of the Project Manager, Project Directors and their support staff, which staffing
costs shall be borne solely by the respective Parties. Upon approval of the costs
by the Management Team, those costs eligible for payment from grant and loan
funds obtained by the Parties, either jointly or separately for the Project, will be
paid directly from those funds. Unless County procurement was utilized, the
City will pay all other costs not eligible for payment from grant or loan funds

- and shall invoice the County for one-half of the costs. The County shall
reimburse the City within 30 days.
If County procurement is utilized, the County will pay all costs associated with
procurement that are not eligible for payment from grant or loan funds and shall

invoice the City for one-half of the costs or obtain an off-set for payments
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otherwise due to the City. The City will reimburse the County or provide a
credit within 30 days.

Executed in duplicate and effective on the date of the last signature

CITY OF LAS CRUCES
By:
Terrence Moore
Date: City Manager
COUNTY OF DONA ANA

By: ‘%MA‘ 'lv,(/l/——:—-—
’ Brian D. Haines

Date:___ <, / 2 QA)J, County Manager

APPROVED AS TO FORM:

Z\Aduim, M/tm«

Marcia B.\Driggers
Assistant City Attorney

Ioi'&f dwell
Coi{%'alAthomey




RESOLUTION NO. 05- 198

A RESOLUTION AUTHORIZING THE ACTING CITY MANAGER TO SUBMIT TO
ENVIRONMENTAL PROTECTION AGENCY (“EPA") THE FINAL FORM OF A GOOD
FAITH SETTLEMENT OFFER FOR FUNDING OF EPA'S REMEDIAL
INVESTIGATION/FEASIBILITY STUDY FOR THE GRIGGS AND WALNUT
GROUNDWATER PLUME SUPERFUND SITE, AND FURTHER AUTHORIZING
STAFF TO NEGOTIATE AN AGREEMENT FOR FUNDING JOINTLY WITH THE
COUNTY AND EPA CONSISTENT WITH THIS RESOLUTION AND SUBJECT TO
FINAL APPROVAL BY THE CITY COUNCIL.

The City Council is informed that:

WHEREAS, the City received a Special Notice from EPA in October, 2004
setting forth two possibie approaches to soive the groundwater contamination within the
Griggs and Walnut Groundwater Plume Superfund Site; and

WHEREAS, one approach provides that the City and the County would enter into
an administrative order on consent whereby the parties would complete the Remedial
Investigation/Feasibility Study (“RI/FS™); and

WHEREAS, the second approach provides that the City and the County would
enter into an agreement for funding with EPA whereby the parties would pay EPA to
complete the RI/FS; and

WHEREAS, City and County staff and their joint consultants have been working
together under the Joint Superfund Project Memorandum of Understanding (‘MOU")
dated December 1, 2004, and staff has met with EPA representatives in Dallas, Texas;
and

WHEREAS, the parties’ staff and their consultants recommend that the City and

County submit a good faith settlement offer to EPA to-fund EPA’'s completion of the

- 'RIFS. The final form of the good faith offer would be similar to the version attached as

Exhibit “A” to this Resolution; and

WHEREAS, the good faith offer must be submitted to EPA on or before
: December 27, 2004; and

WHEREAS, EPA estimates that it will cost the parties approximately
$800,000.00 for EPA to complete the RI/FS, plus an estimated additional $200,000.00
for EPA oversight and project management costs. Pursuant to the MOU, these costs
would be shared equally between the parties; and
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WHEREAS, the parties will continue to equally share the cosis of consultants
pursuant to the MOU, although the parties’ outside attorney fees will be individually paid
for by each party; and

WHEREAS, staff was unable to coordinate a joint meeting of the respective
governing bodies but the County Commission intends to authorize its County Manager
or designee to negotiate the final version of the good faith offer to EPA at a December
14, 2004 meeting, and will have made its decision prior to the City Council meeting on
December 20, 2004, and

WHEREAS, once EPA receives the parties’ good faith settlement offer for
funding, there will be an additional thirty (30) days for the parties to jointly negotiate an
Agreement for Funding with EPA.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE
CITY OF LAS CRUCES:

]

THAT the Acting City Manager is authorized to execute a good faith settlement
offer for funding to EPA jointly with the County, which offer will be similar to the version
attached as Exhibit “A” to this Resolution.

)

THAT staff is authorized to jointly negotiate an Agreement for Funding with the
County and EPA consistent with this Resolution, which Agreement will be subject to
final approval by the City Council.

(1)

THAT City staff is authorized to do all deeds necessary to accomplish the intent

of this Resolution.

DONE AND APPROVED on this 20th day of December, 2004.




ATTEST:

2.4
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Cify Clerk

{SEAL}

Moved by: Trowbridge

Seconded by: Connor

APPROVED AS TO FORM:

Mayor Mattiace:
Councillor Frietze:
Councillor Connor:
Counciilor Archuleta:
Councillor Trowbridge:
Councillor Strain:

Councillor Miyagishima:
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December XX, 2004

Petra Sanchez

Remedial Project Manager (6SF-LT)

U.8. Environmental Protection Agency Region 6
1445 Ross Avenue

Dallas, TX 75202-2733

Re: Good Faith Settlement Offer for Funding
Remedial Investigation/Feasibility Study (RIVFS)
Griggs and Walnut Ground Water Plume
Las Cruces, New Mexico

Dear Ms Sanchez:

The City of Las Cruces and Dona Ana County (Settling Parties) propose to accept the
Agreement for Funding, and make this Good Faith Settlement Offer Funding (Offer) to the
Environmental Protection Agency, Region Xl (EPA), for the above-referenced Superfund site.
This Offer is based on the documents provided by EPA to the Settling Parties, discussions with
our consultants, and the very positive and informative meeting with you in Dallas on November
17, 2004. We understand that EPA encourages full collaboration with the Settling Parties to
complete the RI/FS process. Because of that understanding, we have decided to accept the
Agreement for Funding approach, rather than to complete the work ourselves. We believe that
a partnership can be established with EPA whereby the Settling Parties will have meaningful
involvement in the completion the Remedial Investigation and Feasibility Study.

-A. Obijectives of the Rl and FS

In preparing this Offer, the Settling Parties have identified their primary objectives in entering
into an Agreement for Funding of EPA’s Remedial Investigation/Feasibility Study.

1. The continued protection of human health and the environment though the application of a
remedy that effectively mitigates future exposure to contaminated groundwater or soil
vapors.

2. The efficient and appropriate utilization of tax dollars through the implementation of a
remedy that is both cost-effective and appropriate given the low levels of chlorinated

EXHIBIT

A
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Ms. Petra Sanchez
December XX, 2004

solvents in ground water beneath the site and utilizes, to the extent possible, the existing
infrastructure.

The Settling Parties have enacted a Memorandum of Understanding that will enable us to
accomplish the next phase of the above objectives.

A redline/strikeout version of the Agreement for Funding of EPA's Remedial Investigation/
Feasibility Study (EPA Draft 8/24/04) is attached. We have summarized additional items and
objectives that the Settling Parties propose to accomplish in a collaborative effort to complete
the Rl and FS through this agreement.

B. Remedial Investigation

The items listed below for the Rl and FS have been structured to show their relationship to our
primary objectives. We understand from the November 17 meeting that these are also EPA’s
main objectives. )

1. Collect fimited additionai data to refine the current plume boundary. To this end, we think
the following wells, as discussed in our November 17 meeting, are warranted:

a) A well to refine the eastern boundary: east of and between municipal wells nos. 19
and 21

b) A well to refine the south-southeast boundary: located between the Dona Ana
County maintenance yard and the Arroyo Plaza (on Lohman Avenue)

2. Assess potential impacts to municipal supply wells in area of plume: The City of Las Cruces
will conduct appropriate additional monitoring of municipal wells beyond the compliance
monitoring done by the New Mexico Environment Department. The City will provide EPA
and their consultant with these data.

3. Assess potential impacts to private wells in area of plume: The Settling Parties can assist
EPA's consultant in developing a list of private wells utilized for water supply within the
defined plume boundaries.

4. Assess fate and transport of PCE in vadose and saturation zones: There are two aspects to
this item. The first is assessing if the PCE that remains in the subsurface soils is present at
a concentration that can contribute to future groundwater contamination. The second
aspect is the effect of PCE to human heaith receptors. The Settling Parties agree that more
information is required regarding potential exposures related to contaminants in the vapor
phase, but do not believe that additional permanent soil gas wells are necessary or
appropriate. Rather, the Settling Parties believe that better data on PCE vapor in indoor
spaces can be collected from indoor air-spaces by passivated stainless steel soil gas
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Ms. Petra Sanchez
December XX, 2004

Summa® Canisters (24 hours), and analyzing the samples using the TO-15 analytical
method. Outdoor air quality as impacted by evolution from the ground surface can be
directly measured using a flux chamber and Summa® Canister, and once again analyzing
the samples by the TO-15 method.

5. Additionally, the Settling Parties request the following allowances in order to fund future
work by EPA:

a) The right to review and comment on the work plans for the proposed field program to
ensure that the data collected are appropriate and supportable

b) Input with regard to the placement of additional monitoring wells, their type, location,
and depth or screen intervals

c) With their consultants, take the lead on groundwater modeling for the Ri and FS

d) A mediation process for Dispute Resolution if the parties are unable to reach an
agreement within the Negotiation Period specified in paragraphs 24 and 25 of the
draft Agreement for Funding

C. Feasibility Study

Again, our primary objective is the continued protection of human health and the environment,
while maintaining the most cost-effective utilization of tax dollars. The main route of human
exposure to PCE from the Walnut-Griggs Ground Water Plume is through the drinking water
supply. The selected remedy, therefore, must prevent contamination of additional City welis
and eventually restore the aquifer to protect our future supply of safe drinking water.

The Settling Parties recognize that feasibility studies must follow the nine criteria of the National
Contingency Plan. We, however, believe any feasibility study performed on the Griggs Walnut
Plume must take into account the presence of the existing infrastructure associated with the
impacted municipal water supply wells. Accordingly, a “focused” FS is preferred. We request
that the EPA formally acknowledge this in the final Agreement for Funding.

D. ‘ Groundwater Modeling

Groundwater modeling is needed to assess the current zone of capture resulting from the cones
of depression of the four existing, impacted municipal water supply wells. This modeling is also
needed to assess pumping rates from these and other wells to determine what configuration
and/or operation may give the most effective removal of PCE contamination from within the
plume boundary. Modeling for the Rl and FS must be site-specific and consistent with the
hydrogeological mode! already being developed and parameterized for the Mesilla Valley basin.
The Settling Parties propose to develop the site model, and coordinate with the EPA and its
contractors to incorporate the model and simulation results into the final work product. Further,
we would continue to develop and test the model as additional information becomes available
during the completion of the RI/FS and continued monitoring. ‘
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Ms. Petra Sanchez
December XX, 2004

E. Community Relations

It is essential to keep the public informed of the project as it proceeds. The Settling Parties are
knowledgeable and sensitive to the needs of our community. It is critical that all information is
disseminated in one clear voice. Accordingly, the Settling Parties propose to have EPA formally
acknowledge that community relations and communications will be managed by the Settling
Parties with the collaboration of EPA.

F. Amendment of the Agreement for Funding

Based on our understanding of EPA'’s desire to move forward promptly in a streamlined Rl and
FS process, we request that the EPA incorporate these elements into the final Agreement for
Funding. We believe these changes are essential to arrive at an appropriate and cost-effective
remedy that will be acceptable to our community in the most direct and expedient manner.

G. Willingness to Reimburse EPA for Completion of the RIFS

The Setfling Parties are willing to fund completion of the Rl and FS in accordance with the
amount set forth in the cover letter to the Special Notice Letter, dated October 7, 2004.

H. Capability to Finance the RI/FS

Annual financial reports for the City of Las Cruces and Dona Ana County were utilized by
Industrial Economics Inc. to conduct the Ability to Pay Assessments reported to EPA in
memoranda dated January 30, 2004 and January 31, 2002 (presumably 2004), respectively.
The City and County will provide the most recent version of their annual financial reports at the
request of EPA.

I. Lead Negotiation Contact

Dr. Jorge Garcia, PE, Director of Utilities, City of Las Cruces, POB 20000, Las Cruces, NM
- 88004, Phone 505-528-3511.

| Respectfully submitted,

City of Las Cruces Doria Ana County
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- DONA ANA COUNTY
BOARD OF COUNTY COMMISSIONERS
180 West Amador Avenue
Las Cruces, New Mexico 88005
Telephone: (505) 647-7200
Toll-Free: 877- 627-7200

Risk Management December 14, 2004
Initiating Department Meeting Date

Ed Fridenstine
Contact Person

Agenda Item Number

TITLE OF AGENDA ITEM TO BE CONSIDERED
APPROVAL FOR THE COUNTY MANAGER OR DESIGNEE TO PROCEED UNDER A
MEMORANDUM OF UNDERSTANDING WITH THE CITY OF LAS CRUCES TO SUBMIT AN
OFFER AGREEING TO FUND THE ENVIRONMENTAL PROTECTION AGENCY’S
COMPLETION OF THE REMEDIAL INVESTIGATION AND FEASABILITY STUDY (RI/FS) AT
THE GRIGGS AND WALNUT SUPERFUND SITE AND DELEGATING THE AUTHORITY TO
NEGOTIATE TERMS OF AN AGREEMENT TO COMPLETE THE RI/FS SUBJECT TO FINAL
APPROVAL BY THE BOARD OF COUNTY COMMISSIONER’S.

' SUMMARY OF ITEM TO BE CONSIDERED
The Environmental Protection Agency (EPA) has set a date of December 27, 2004, for the County and City to respond with a “Good
Faith Offer” in response to the County and City being named as responsible parties at the Griggs and Walnut Superfund Site. After
evaluation of the alternatives, the members of the Joint Superfund Project Team and their consultants believe that the best option is to
provide funding to the EPA to conciude the Remedial Investigation and Feasibility Study with material and collaborative participation
from the County and City. The EPA has expressed a desire for active participation from the County and City. Under any of the
alternatives, the EPA retains final decision-making authority.

DESCRIPTION OF SUPPORTING DOCUMENTATION ATTACHED

(1). Draft of Good Faith Offer to EPA
SUMMARY OF FINANCIAL IMPACT
All options require the County and City to pay the costs of completing the Remedial Investigation and Feasibility Study (RI/FS),
which includes the EPA oversight cost as well as fees incurred by the County and City consultants. It is believed that the approach
recommended above has the best chance to minimize total costs while achieving the desired results. Tota) costs are not known with
certainty but are expected to approach $1,000,000 over the remainder of the RI/FS. All costs will be split evenly between the County
and the City. Future budgetary revisions will be required to the Risk Management budget.

ADMINISTRATIVE REVIEW AND APPROVAL

Finance Legal —__County Manager
— Parchasing _____ Human Resources _____ Assistant County Manager
_____ Planning HHS —____ Senior Director
DOCUMENT CONTROL

Original/s for signature? ___ Yes _ No For Recording? ___ Yes ___No

Return original/s to: Name __ Dept.

Send copy of recorded original/s (resolution and ordinances only) to: Name Dept.

Deadline for return of document/s? Yes, return by: or _ No
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