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City of Las Cruces

PEOPLE HELPING PEOPLE
Council Action and Executive Summary

Item # ° Ordinance/Resolution# 17-056
For Meeting of For Meeting of October 3, 2016
(Ordinance First Reading Date) (Adoption Date)

Please check box that applies to this item:
[ ]QUASI JUDICIAL [JLEGISLATIVE [XADMINISTRATIVE

TITLE: A RESOLUTION AUTHORIZING THE CITY OF LAS CRUCES (CITY) TO ACCEPT A
GRANT AWARD; TO RATIFY THE CITY MANAGER’S OR MAYOR’S SIGNATURE
ON THE CONTRACT AGREEMENT; AND TO AMEND THE CITY’S ADOPTED
FY2017 BUDGET AND, AS APPLICABLE, THE FY2017 CAPITAL IMPROVEMENT
PLAN (CIP) FOR THE FOLLOWING: PROJECT NAME: AMADOR HOTEL
HAZARDOUS MATERIALS ABATEMENT LEGISLATIVE APPROPRIATION 16-
A2421; GRANTING AGENCY: THE NEW MEXICO DEPARTMENT OF FINANCE &
ADMINISTRATION (NMDFA); TOTAL GRANT AWARD OF $100,000.00.

PURPOSE(S) OF ACTION:

To accept grant agreements and adjust the City budget and CIP, as applicable.

COUNCIL DISTRICT: ALL

Drafter/Staff Contact: Department/Section: Phone:
Amy Johnson Bassford Finance/Grants 575-541-2281

City Manager Signature: A%u(//ww\

BACKGROUND / KEY ISSUES / CONTRIBUTING FACTORS:

The City relies on grant funding for many of the critical programs provided each year for the
residents of Las Cruces. Grant funding awards are received throughout the fiscal year and are
not budgeted during the normal fiscal year budgeting process. Funds are not budgeted until the
City has received a grant award agreement due to the unpredictable nature of funding levels and
timing. Also, it is necessary for City Council to accept the funds as well as the conditions that
are associated with the grant funding.

The Grants staff works with City department personnel to process the grant agreements when
provided notice by the granting agency and to ensure the departments are able to meet the
conditions of the grant award. The nature of grant funding agreements is similar in most cases;
therefore, the grant agreements listed in Exhibit “A” of this proposed resolution can be accepted
together.

(Continue on additional sheets as required)

Rev. 02/2012
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The request for City Council is to: 1) accept all the grant agreements listed in Exhibit “A”; and 2)
amend the budget showing receipt of these new funds for the current fiscal year (FY2017).
Additionally, the City is required to maintain a CIP that lists all capital improvement projects that
City Council has authorized on the City’s behalf. This action will, therefore, also approve the
addition of any of the grant agreements which involve capital improvements to the current
FY2017 CIP, as necessary. Once accepted these funds will be used by the departments listed in
Exhibit “A” for the scope of work as defined by each grant agreement.

SUPPORT INFORMATION:

1. Resolution.
2. Exhibit “A”, Listing of Grant Agreements to be accepted.
3. Exhibit “B”, Budget Adjustment.
4. Exhibit “C”, CIP.
5. Exhibit “D”, Grant Agreement.
SOURCE OF FUNDING:
Is this action already budgeted?
Yes |[ || See fund summary below
No |[X| If No, then check one below:
Budget 1| Expense reallocated from:
Adjustment
Attached Proposed funding is from a new revenue
source (i.e. grant; see details below)
(1| Proposed funding is from fund balance
in the Fund.
Does this action create any
revenue? Yes | [X]| Funds will be deposited into this fund:
4100 in the amount of $100,000.00 for
See Exhibit “B” FY2017.
No [ 1| There is no new revenue generated by
this action.

BUDGET NARRATIVE

Grant funds in the amount of $100,000.00, will be deposited into Fund 4100, (Capital Projects
Reimb Grants), under project number 11550 to be used for the Amador Hotel improvements.

FUND EXPENDITURE SUMMARY:

Fund Name(s) Account | Expenditure| Available Remaining | Purpose for
Number(s)| Proposed Budgeted Funds Remaining Funds
Funds in
Current FY
Capital Projects | 45515007~ | $100,000.00 $100,000.00* | $0.00 N/A
Reimb Grants Various-
11650

* Pending approved budget adjustment.
(Continue on additional sheets as required)

Rev. 02/2012
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Council Action and Executive Summary Page 3

OPTIONS / ALTERNATIVES:

1. Vote “Yes”; this will approve the resolution to accept the grant agreement presented and
adjust the City’s FY2017 budget and FY2017 CIP, as applicable.

2. Vote “No”; this will not approve the resolution to accept the grant agreement presented
and return the funds to the granting agency.

3. Vote to “Amend”; will delay the process of spending the grant funds within the
predetermined grant schedule and require direction to staff.

4. Vote to “Table”; this will impact the implementation of the grant agreement, the City

department’s ability to utilize the funds and return the grant funds will be returned to the
granting agency.

REFERENCE INFORMATION:

N/A

(Continue on additional sheets as required)

Rev. 02/2012




COUNCIL ACTION AND EXECUTIVE SUMMARY PACKET ROUTING SLIP

For Meeting of

For Meeting of

(Ordinance First Reading Date)

October 3, 2016

(Adoption Date)

TITLE:

FOR THE FOLLOWING:

PROJECT NAME:

A RESOLUTION AUTHORIZING THE CITY OF LAS CRUCES (CITY) TO ACCEPT A
GRANT AWARD; TO RATIFY THE CITY MANAGER’S OR MAYOR’S SIGNATURE ON
THE CONTRACT AGREEMENT; AND TO AMEND THE CITY’S ADOPTED FY2017
BUDGET AND, AS APPLICABLE, THE FY2017 CAPITAL IMPROVEMENT PLAN (CIP)
AMADOR HOTEL HAZARDOUS
MATERIALS ABATEMENT LEGISLATIVE APPROPRIATION 16-A2421; GRANTING
AGENCY: THE NEW MEXICO DEPARTMENT OF FINANCE & ADMINISTRATION
(NMDFA); TOTAL GRANT AWARD OF $100,000.00.

Purchasing Manager’s Request to Contract (PMRC) {Required?} Yes [ ] No X
DEPARTMENT ~ _|SIGNATURE PHONE NO.| DATE
Drafter/Staff Contact ’m,_mlmd XaAKXE) | 2-/7-
Department Director \\\ AT - E&; Y A8 K0 Q\\ QD\_\ )’
Other

Assistant City Manager /CAO

Management & Budget Manager W/M,@{ﬂﬁ/ﬂ,\ J S41-0022 Y2
Assistant City Manager/COO L//

City Attorney

City Clerk - i@{ zhk)(; Yous 43314

Rev. 8/2011
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RESOLUTION NO. _17-056

A RESOLUTION AUTHORIZING THE CITY OF LAS CRUCES (CITY) TO ACCEPT A
GRANT AWARD; TO RATIFY THE CITY MANAGER’S OR MAYOR’S SIGNATURE ON
THE CONTRACT AGREEMENT; AND TO AMEND THE CITY’S ADOPTED FY2017
BUDGET AND, AS APPLICABLE, THE FY2017 CAPITAL IMPROVEMENT PLAN (CIP)
FOR THE FOLLOWING: PROJECT NAME: AMADOR HOTEL HAZARDOUS
MATERIALS ABATEMENT LEGISLATIVE APPROPRIATION 16-A2421; GRANTING
AGENCY: THE NEW MEXICO DEPARTMENT OF FINANCE & ADMINISTRATION
(NMDFA); TOTAL GRANT AWARD OF $100,000.00.

The City Council is informed that:

WHEREAS, the City has received notice of grant awards for various City
departments; and

WHEREAS, these grants will be used as designated in the scope of work and
within the specified time period as shown in the attached grant agreements.

NOW, THEREFORE, Be it resolved by the governing body of the City of Las
Cruces:

(1)

THAT the City hereby accepts the grant agreement as shown in the Grant

Acceptance Summary, Exhibit “A”, attached hereto and made part of this resolution.
()

THAT the City Manager's or Mayor's signature, as required by the granting
agency, is hereby ratified on the attached grant agreement, as shown in Exhibit “D”,
attached hereto and made a part of this resolution.

(1t
THAT the FY2017 adopted budget is hereby amended, as shown in Exhibit “B”,

attached hereto and made part of this resolution.
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(V)
THAT the FY2017 CIP, as applicable, is hereby amended as outlined in Exhibit
“C”, attached hereto and made part of this resolution.
(V)
THAT the City staff is hereby authorized to do all deeds necessary in the

accomplishment of the herein above.

DONE AND APPROVED this day of , 20
APPROVED:
Mayor
ATTEST:
VOTE:
City Clerk Mayor Miyagishima:

Councillor Gandara:
Councillor Smith:
Councillor Pedroza:
(SEAL) Councillor Eakman:
Councillor Sorg:
Councillor Levatino:

T

Moved by

Seconded by
APPROVED AS TO FORM:

City Attorney
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GRANT ACCEPTANCE SUMMARY

Exhibit #: D
Grant Title: Amador Hotel Hazardous Materials Abatement
Department: Public Works - Facilities

Grant/Agreement #: 16-A2421 Grant Type: State Capital
Granting Agency: NM Department of Finance & Administration (DFA)

Grant Amount: $ 100,000.00 Cash Match Amount: $ 0.00
Total Grant Project Amount:$ 100,000.00 In-Kind Match Amount: $ 0.00
Grant Start Date: 10/17/2016 Grant End Date: 06/30/2020
‘Grant Agreement Signer Authority: City Manager I:l Mayor
CIP Project Amendment Needed: Yes (1 no

Use of Funds Description:

The City was awarded Legislative Appropriation 16-A2421 funding through State of New Mexico
Severance Tax Bonds through NMDFA in the amount of $100,000.00, with no local match
required. Funds will be used for hazardous materials abatement at the Amador Hotel.
Abatement of asbestos will include the following areas of the building: ceilings, walls, duct work,
and plumbing throughout the historic building. This project will amend the CIP.

Exhibit #: E

Grant Title:

Department:

Grant/Agreement #: Grant Type: State Operating
Granting Agency:

Grant Amount: Cash Match Amount:

Total Grant Project Amount: In-Kind Match Amount;
Grant Start Date: Grant End Date:

Grant Agreement Signer Authority: I:| City Manager |:| Mayor
CIP Project Amendment Needed: E] Yes [:] No

Use of Funds Description:



RESOURCES
Beginning Balance

Revenues
Municipal Gross Receipts Tax
Public Safety Gross Receipts Tax
Hold Harmless Replacement GRT
State-Shared Gross Receipts Tax
Environmental Gross Receipts Tax
County Environmental Gross Receipts Tax
Gasoline Tax
Cigarette Tax
Lodgers Tax
Property Taxes
Payment In Lieu of Property Tax
Franchise Fees
Payment In Lieu of Franchise Fees
Licenses, Fees & Permits
Convention Center Fee
Auto License - State Shared
Fines & Forfeitures
Charges For Services
Natural Gas Sales - Commodity
Motor Pool Maintenances Charges
Fuel Charges
Intergovernmental
[nvestment Income
Miscellaneous Revenues
Federal Grants
State Grants
Local Grants
Debt Service
Operating Transfers In

Total Revenues

TOTAL RESOURCES

Expenditures
General Government
Legislative
Municipal Court
City Manager
Legal
Las Cruces Police Department
Las Cruces Fire Department
Utilities
Administrative
Human Resources
Financial Services
Information Technology

Operations
Transportation
Parks & Recreation
Community Development
Community & Cultural Services
Public Works
Legislative Reserve
Operating Transfers Out

Total Expenditures

Accrual Adjustments

ENDING BALANCE

Required Reserve:
State Required 1/12th
Local CLC 1/12th

UN-RESERVED BALANCE

cIry 0} EZS CRUCES
BUDGET ADJUSTMENT REQUEST

Orisial Budger

s 279,052

[t}
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

BUDGET FISCAL YEAR 2016-17

AT00"

CAFTTALPROJEC

REIME GRANTS

200 6-17

Arnended Badagey

279,052

QOO O OO OO OO OO0 DO

CHeql A dustineny

DO OO 0O DO COODOOOODODODDOODOOO

Exhibit "B"

Auljosted Brudps

279,052

OO OO OO OO OO O OO OO O D

0

143,300 143,300 143,300

3,793,473 3,831,420 100,000 3,931,420

0 0 0 0

0 0 0 0

0 0 0 0

3,936,773 3,974,720 100,000 4,074,720

§ 4,215,825 4,253,772 100,000 4,353,772
0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

0 0 0 0

25,000 25,000 0 25,000

519,761 519,761 0 519,761

677,960 677,960 0 677,960

0 0 0 0

166,000 166,000 0 166,000

2,548,052 2,585,999 100,000 2,685,999

0 0 ) 0

0 0 0 0

Hs 3,936,773 3,974,720 100,000 4,074,720
0 0 0 0

$ 279,052 279,052 0 279,052
H 279,052 279,052 0 279,052
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EXHIBIT "B"
Department and Section Permanent or Temporary i

Council/Board
Temporary Resolution No.

Justification for Request

A RESOLUTION AUTHORIZING THE CITY OF LAS CRUCES (CITY) TO ACCEPT A GRANT AWARD: TO RATIFY CITY
MANAGER'S OR MAYOR'S SIGNATURE ON THE CONTRACT AGREEMENT; AND TO AMEND THE CITY'S ADOPTED FY2017
BUDGET AND, AS APPLICABLE, THE FY2017 CAPITAL IMPROVEMENT PLAN (CIP) FOR THE FOLLOWING: PRQJECT
NAME: AMADOR HOTEL HAZARDOUS MATERIALS ABATEMENT LEGISLATIVE APPROPRIATION 16-A2421: GRANTING
AGENCY: THE NEW MEXICO DEPARTMENT OF FINANCE AND ADMINISTRATION (NMDFA); TOTAL GRANT AWARD OF
$100,000.00.

MUNIS Comment: AMADOR HOTEL PROJECT

Public Works / Facilities Management

Erika Jaquez 541-2102 FY 2017 9/20/2016
Prepared by Phone No. FY to be Date
Adjusted
Fund Org Object | Project Object Name Increase $ Decrease $
4100 | 45515007 | 599200 | 11550 |sTATEGRANTS 100,000
4100 45515007 732200 11550 |MAINTENANCE & REPARS - 50,000
4100 45515007 801000 11550 BUILDING/BUILDING IMPROVEMENTS 50,000
Totals $200,000 $0
By signing, I verify balances and accounts are available In MUNIS. For use by Administration and Office of Mgmt & Budget
Administrator / Manager Date Audrey Evins, CPA, CFE, Interim ACM/CAO Date
Director Date Daniel Avila, PE, ACM/COO Date

For use by Office of Mgmt & Budget

Revised 08/26/2016 | David Dollahon, AICP, Interim City Manager Date

Budget Adjustment Number Posted By Date

Period: JE# Budget and Grant Manager Date
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198 Exhibit D

STATE OF NEW MEXICO
DEPARTMENT OF FINANCE AND ADMINISTRATION
FUND 89200 CAPITAL APPROPRIATION PROJECT

THIS AGREEMENT is made and entered into as of this r) day of AU\US+2OJL by and
between the Department of Finance and Administration, State of New Mexico, acling through the Local
Government Division, Bataan Memorial Building, Room 202, Santa Fe, New Mexico, 87501, hereinafter called
the "Department” or abbreviation such as "LGD", and the City of Las Cruces, hereinafier calfed the
"Grantee." This Agreement shall be effective as of the date it is executed by the Department.

RECITALS

WHEREAS, in the Laws of 2016, Chapter 81, Section 22, Para. 91 the Legislature made an appropriation
to the Department, funds from which the Department is making available to the Grantee pursuant to this
Agreement; and

WHEREAS, the Department is granting to Grantee, and the Grantee is accepting the grant of, funds from
this appropriation, in accordance with the terms and conditions of this Agreement; and

WHEREAS, pursuant to Scctions 9-6-5 and 9-6-5.1 NMSA 1978, the Secretary of the Department of
Finance and Administration has the power and the authority 1o (i) maintain long-range cstimates and plans for
capital projects and develop standards for measuring the need for, and utility of, proposed projects; (ii) contract
for, receive and utilize any grants or other financial assistance made available by the United States government
or by any other source, public or private; (iii) provide planning and funding assistance to units of local
government, council of government organizations, Indian tribal governments situated within New Mexico, and to
nonprofit entitics having for their purpose local, regional or community betterment; (iv) incident te any such
programs, may enter into contracts and agreements with such units of local government, council of government
organizations, Indian tribal govemnments, nonprofit entitics and the federal government; and (v) delegate such
authority to the Local Government Division as being necessary and appropriate to such delegation;

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and obligations contained herein, the
partics hereby mutually agree as follows:

ARTICLE 1. PROJECT DESCRIPTION, AMOUNT OF GRANT AND REVERSION DATE

A. The project that is the subjcct of this Agreement is described as follows:

16-A2421 $100,000.00 Appropriation Reversion Date: 30-JUN-20
Laws of 2016, Chapter 81, Section 22, Paragraph 91, one hundred thousand dollars (3160,000) for
hazardous material abatement al the Amador hotel in Las Cruces in Dena Ana county;
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The Grantec's total reimbursements shall not exceed the appropriation amount One Hundred Thousand Dollars (
$100,000.90) (the "Appropriatian Amount") minus the allocation for Art in Public Places ("AIPP amount™)y, if

applicable, Zero Dollars (80.00), which equals One Hundred Thousand Dollars (§100,000.00) (ihe "Adjusted
Appropriation Amount").

In the event of a conflict among the Appropriation Amount, the Reversion Date, as defined herein and/or the
purpose of the Project, as set forth in this Agreement, and the corresponding appropriation language in the laws
cited above in this Article 1(A), the language of the laws cited herein shali control.

This project is referred to throughout the remainder of this Agreement as the “Praject™; the information
contained in Article 1(A) is referred to collectively throughout the remainder of this Agreement as the “Project
Description™. The Graniee shall reference the Project’s number in all correspondence with and submissions to
the Department conceming the Project, including, but not limited to, Requests for Payment and reports.

ARTICLEIl. LIMITATION ON DEPARTMENT'S OBLIGATION TO MAKE GRANT
DISBURSEMENT TO GRANTEE

A. Upon the Effective Date of this Agreement, for permissible purposes within the scope of the Project
Description, the Grantee shall only be reimbursed monies for which the Department has issued and the Grantee
has received a Notice of Department’s Obligation to Reimburse:;2; Graatee (hereinafier referred to as “Notice of
Obligation™). This Grant Agrecment and the disbursement of any and all ameunts of the above referenced
Adjusted Appropriation Amount arc expressly conditioned upon the following:

(i) Irrespective of any Notice of Obligation, the Grantee’s expenditures shall be made on or before the
Reversion Date and, if applicable, ar Early Termination Date (i.e., the goods have been delivered and
accepted or the title 1o the goods has been transferred to the Grantee and/or the services have been
rendered for the Grantee); and

(ii) The total amount reccived by the Grantee shall not exceed the lesser of: (a) the Adjusted
Appropriation Amount identified in Article I(A) herein or (b) the total of all amounts stated in the Notice(s)
of Obligation cvidencing that the Department has received and accepted the Grantee's Third Party
Obligation(s), as defined in subparagraph iii of this Article II(A); and

(ii1) The Grantec's expenditures were made pursuant ta the Grantee’s legal procurement and cxecution of
binding written obligations or purchase orders with third party contractors or vendors {or the provision of
services, including professional services, or the purchase of tangible personal property and real property
for the Project, hereinafler referred to as “Third Party Obligations™; and

(iv) The Grantee’s submittal of timely Requests for Payment in accordance with the procedures set forth
in Article IX of this Agreement;

(v} Inthe cvent that capital assets acquired with Project {funds are 10 be sold, leased, or licensed to or
operated by a private entity, the sale, lease, license, or operating agreement:

{1} The AIPP amount is “an amount of money equal 10 one pereent o7 twe hundred (housand duliars (8200,000), whichever is foss, af e 2maunt of money appropriated for new
cansiructipn oF any major renovation excceding onc hundred thousand dollars {($106,000} * Seciion 13.44-3 NMSA 1978,

{2] "Reimburse” as used thraughout tinis Agri includes Department paymicnis ta the Grantee for invoices received, but not yei paid, by the Granfce from a thicd panty conlractor or
vendor, if the invoices cemply with the provisions of this Agecement and are a valid Hability of the Grantec,
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a. must be approved by the applicable oversight entity (if any) in accordance with law; or

b. if no oversight entity is required to approve of the transaction, the Department must approve of the
transaction as complying with law.

Prior to the sale, lease, license, or operating agreement being approved pursuant to
subparagraph (a) or (b) above, the Department may, in its discretion and unless inconsistent
with New Mexico State Board of Finance imposed conditions, reimburse the Grantee for
necessary expenditures incurred to develop the Project sufficiently to make the sale, lease,
license, or operaiing agreement commercially feasible, such as plan and design expenditures;
and

(vi) The Grantee’s submittal of documcntation of ail Third Party Obligations and amendments
thereto (including terminations) to the Department and the Department’s issuance and the
Grantee's receiving of a Notice of Obligation for a particular amount in accordance with the
terms of this Agreement as follows:

a. The Grantee shall submit to the Department one copy of all Third Party Obligations and
amendments therelo (including terminations) as soon as possible after execution by the
Third Party but prior to execution by the Grantee.

b. Grantec acknowledges and agrees that if it chooses to enter into a Third Party
Obligation prior 10 receiving a Notice of Obligation that covers the expenditure, it is solely
responsible for such expenditures,

¢. The Department may, in its absolute discretion, issue to Grantee a Notice of Obligation
for the particular amount of that Third Party Obligation that only obligates the Department
to reimburse Grantee’s expenditures made on or before the Reversion Date or an Early
Termination Date. The current Notice of Obligation form is nitached to this Agreement as
Exhibit 3.

d. The date the Department sends, by mail or email, the Notice of Obligation is the date
that the Department’s Notice of Obligation is effective. Aficr that date, the Grantee is
authorized to budget the particular amount set forth in the Notice of Obligation, execute the
Third Party Obligation and request the Third Party begin work.

B. The Graniee shall implement, in all respects, the Project. The Grantee shall provide alt
necessary qualified personnel, material, and facilities to implement the Project. The Grantee shall

finance its share (if any) of the costs of the Project, including all Project overruns.

C. Project funds shall not be used for purposes other than those specified in the Project
Description.

D. Unless specifically allowed by law, Project funds cannot be used to reimburse Grantee for
indirect Project costs.
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ARTICLE III. NOTICE PROVISIONS AND GRANTEE AND BEPARTMENT
DESIGNATED REPRESENTATIVES

Whenever written notices, including written decisions, are to be given or received, related to this
Agreement, the following provisions shall apply.

The Grantee and the Department hereby designate the persans listed below as their official
representative concerning all matiers related to this Agreement:

Grantee: City of Las Cruces

Name: Victoria Fredrick

Title: Director of Financial Services

Address: P.O. Box 20000, Las Cruces, NM, 88011
Email: viredrick@las-cruces.org

Telephone: 575-541-2080

FAX: 575-541-2105

Department: DFA/Local Government Division

Name: Ms. Ariana Vigil

Title: Project Manager

Address: Bataan Memorial Bldg Rm 202, Santa Fe, New Mexico, 87501
Email: arianam.vigil@state.nm.us

Telephone:  505-827-8074

FAX: 505-827-4948

The Grantee and the Department agree that cither party shall send all notices, including written
decisions, related to this Agreement to the above named persons by lacsimile, email, or regular mail.
In the case of mailings, notices shall be deemed 10 have been given and received upon the date of the
receiving party’s actual receipt or five calendar days after mailing, whichever shall first occur. In the
case of facsimile transmissions, the notice shall be deemed to have been given and received on the
date reflected on the facsimile confirmation indicating a successful transmission of all pages included
in the writing. In the case of email transmissions, the notice shall be deemed to have been given and
received on the date reflected on the delivery receipt of email.

ARTICLE IV. REVERSION DATE, TERM, EARLY TERMINATION

A. As referenced in Article I(A), the applicable law establishes a date by which Project funds must be
expended by Grantee, which is referred to throughout the remainder of this Agrecment as the “Reversion Date.”
Upon being duly executed by both parties, this Agreement shall be effective as of the date of execution by the
Department, It shall terminate on June 30, 2020, the Reversion Date, unless Terminated Before Reversion Date
(“Early Termination™) pursuant to Article V herein.

B. The Project’s funds must be “expended” on or before the Reversion Date and, if applicable, Early
Termination Date of this Agreement. For purposes of this Agreement, it is not sufficient for the Grantee to
“cncumber” the Project funds on its books on or before the Project's Reversion Date or Early Termination Date.
Funds are “expended” and an “expenditure” has occurred as of the date that a particular quantity of goods arc
delivered to and received by the Grantee or title to the goods is transferred to the Grantee and/or as of the date
particular services are rendered for the Grantee. Funds are nof "cxpended” and an “expenditurc™ has not
occurred as of the date they are “encumbered” by the Grantee pursuant to a contract or purchase order with a
third party.
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ARTICLE V. EARLY TERMINATION

A. Early Termination Before Reversion Date Due to Completion of the Project or Complete
Lxpenditure of the Adjusted Appropriation or Violation of this Agreement

Early Temmination includes:

(i) Termination due to completion of the Project before the Reversion Date; or

(i1) Termination due to complete expenditure of the Adjusted Appropriation Amount before the
Reversion Date; or

{iii) Termination for violation of the terms of this Agreement; or

(iv) Termination for suspected mishandling of public funds, including but not limited to, fraud,
wasle, abuse, conflicts of interest.

Either the Department or the Grantee may carly terminate this Agreement prior to the Reversion Date by
providing the other party with a minimum of fifteen (15) days’ advance, writien notice of early termination.
Granutee hereby waives any rights 1o assert an impairment of contract claim against the Department or the State
of New Mexico in the event of Early Termination of this Agreement by the Department pursuant to Article
V(A).

B. Early Termination Before Reversion Dafe Duc to Non-Appropriation

The terms of this Agreement are expressly made contingent upon sufficient appropriations and authorization
being made by the Legislature of New Mexico for the performance of this Agreement. Throughout this
Apreement the term “non-appropriate” or “non-appropriation” includes the following actions by the New Mexico
Legislature: deauthorization, reauthorization or revocation of a prior authorization. The Legislature may choose
to non-appropriate the Appropriation referred to Article I and, if that oceurs, the Department shall early terminate
this Agreement for non-appropriation by giving the Grantee written notice of such termination, as of the cffective
date of the law making the non-appropriation. The Department’s decision as to whether sufficient appropriations
or authorizations are available shall be aceepted by the Grantee and shall be final. Grantee hereby waives any
rights to assert an impairment of contract claim against the Department or the State of New Mexico in the event
of Early Termination of this Agreement by the Department pursuant to Article V(B).

C. Limitation on Department’s Obligation to Malke Grant Disbursements to Grantce in the Event
of Early Termination

In the event of Early Termination of this Agreement by either party, the Department’s sole obligation to
reimburse the Grantee is expressly conditioned upon the limitations set forth Article 11.

ARTICLE VI. SUSPENSION OF NEW OR FURTHER OBLIGATIONS

A. The Department may choose, in its absolute discretion, to direct the Grantee to suspend entering inte new
and further obligations.

(i) The Grantee shall immediately suspend entering into new or further written obligations with
third parties upon the date the Grantee receives written notice given by the Department; and

(ii) The Department is, upon the date the Grantee receives written notice given by the
Department, suspending issuance of any new or further Notice of Obligation under this
Agreement; and
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(iii) The Department may direct the Grantee to imptement a corrective action plan in accordance
with Article VI{D) herein.

B. In the event of Suspension of this Agreement, the Department’s sole obligation to reimburse the Grantec is
expressly conditioned upon the limitations sct forth in Article I hercin.

C. A suspension of new or further obligations under this Agreement shall remain in effect unless or until the
date the Granitee receives written notice given by the Department informing the Grantee that the Suspension has
been lified or that the Agreement has been Early Terminated in accordance with Article V herein. If the
Suspension is lifted, the Department will consider further requests [or Notice of Obligation.

D. Corrective Action Plan in the Event of Suspension

In the cvent that the Department chooses, in its absolute discretion to direct the Grantee to suspend cntering
into new or further written obligations with third parties pursuant to Articie VI(A), the Department may, but is not
obligated to, require the Grantee to develop and implement a writlen corrective action plan to remedy the grounds
for the Suspension. Such cosrective action plan must be approved by the Depariment and be signed by the
Granice. Failure to sign a corrective action plan or meet the terms and deadlines sct forth in the signed cotrective
action plan, is hereby deemed a violation of the terms of this Agreement for purposes of Early Termination,
Article V(A)(ii). The corrective action plan is in addition to, and not in lieu of, any other equitable or legal
remedy, including but not limited to Early Termination.

ARTICLE VIIL. AMENDMENT
This Agrecment shall not be altered, changed, or amended except by instrument in writing duly exccuted by
both the parties hereta.

ARTICLE VIli, REPORTS

A, Paper Periodic Reports

In order that the Departiment may adequately monitor Project activity, the Grantee shall submit to the
Department Paper Periodic Reports for the Project. Paper Periodic Reports shall be submitted on a form
prescribed by the Department. The Paper Periodic and Paper Final Report form are attached hereto as Exhibit 1.
The Department shall provide the Grantee with a minimum of thirty (30} days' advanee written notice of any
change lo the Periodic Report format or content.

The Paper Periodic Report shall be duc monthly on the last day of each month, beginning with the first full month
following execution of this Agreement by the Department and ending upon the submission of a Paper Final
Report for the Project, The Department may, in its discretion, change the reporting period from time to time by
giving Grantee o minimum of thirty (30} days' advance, written notice of any change to the reporting period,
provided, iowever, that in no event shall the reporting period be less than one month.

B. Paper Final Report

The Grantee shall submit to the Department a Final Report for the Project. The Final Report shall be
submitted on a form provided by the Department and contain such information as the Department may require.
The Periodic and Final Report form is attached hereio as Exhibit 1, The Department shall provide Grantee with a
minimum of thirty (30) days' advance, writien notice of any change to the Final Report format or content. The
Paper Final Report must be submitted within twenty (20) days after the Project's Reversion Date or within
twenty (20) days of the date of Early Termination, which ever first occurs.

C. Paperless Reporting
In addition to the paper reports described in subparagraphs A and B of this Article, the Grantee shall report
periodic and final Project activity by entering such Project information as the Department may require directly
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into a database maintained by the Departiment. The Department shall give Grantee a minimum of thirty (30) days'
advance written notice of any changes to the information the Granlee is required to report on a paperless basis.
The Paperless Report shall be due monthly on the last day of each month, beginning with the first full month
following execution of this Aprecment by the Department and ending upon the submission of a Final Report for
the Project. The Paperless Final Report along with a Paper Final Report must be submitted within twenty (20)
days afier the Project's Reversion Date or within twenty (20) days of the date of Early Termination, which ever
first occurs.

D. Requests for Additional Information/Project Inspection

During the term of this Agrecment and during the period of time during which the Grantee must maintain
records pursuant to Article VIIL, the Department may (i) request such additional infi ormation regarding the Project
as it deems necessary and (ii) conduct, at reasonable times and upon reasonable notice, onsite inspections of the
Project. Grantee shall respond to such requests for additional information within a reasonable period of time, as
established by the Department. Requests made pursuant to this subparagraph D are in addition to and not in licu
of the periodic and final reporting described in subparagraphs A through C of this article VIIL

ARTICLE IX. REQUEST FOR PAYMENT PROCEDURES AND DEADLINES

A. The Grantee shall request payment by submitting a Request for Payment, in the form attached hereto as
Exhibit 2. Payment requests are subject to the following procedures:

(i) The Grantee must submit one original and one copy of each Request for Payment, and

(ii} Each Request for Payment must contain proof of payment by the Grantec or liabilities incurred by the
Grantee in the form of a notarized certification by Grantee’s designated representative in Article IiI herein, that
the expenditures are valid or are liabilities incurred by the Grantee in the form of actual unpaid invoices received
by the Grantee of services readered by a third party or items of tangible personal property received by the
Grantee for the implementation of the Project; provided, however, that the Grantee may be reimbursed for unpaid
liablities only if the Departrent, in its discretion, agrees to do so and in accordance with any special conditions
imposed by the Department.

(iii) In cases where the Grantee is submitting a Request [or Payment to the Department based upon invoices
received, but not yet paid, by the Grantee from a third party contractor or vendor, if the invoices comply with the
provisions of this Agreement and are a valid liability of the Grantce, the Grantee shall make payment to those
contractors or vendors within five (5) business days from the date of receiving reimbursement from the
Depariment or such shorter period of time as the Department may prescribe in writing,

B. Deadlines

Requests for Payments shall be submitted by Grantee to the Department on the earlicr oft

(i) Immediatcly as they are received by the Grantee but at 2 minimum of twenty (20) days from
the end of the calendar quarter in which the expenditure was incurred or liability of the Grantee
was incurred as evidenced by an unpaid invoice received by the Grantee from a third party
contractor or vendor, if total unreimbursed expenditures or liabilities at calendar quarter end
exceed $25,000; or

(i) July 15 of each year for all unrcimbursed expenditures incurred during the previous fiscal
year; or

(iis) Twenty (20) days from date of Early Termination; or

(iv) Twenty (20) days from the Reversion Date.
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C. The Grantee's failure to abide by the requirements set forth in Article Il herein will result in the denial of
its Request for Payment or will delay the processing of Requests for Payment. The Department has the right to
reject a payment request for the Project unless and until it is satisfied that the expenditures in the Request for
Payment are for permissible purposes within the meaning of the Project Description and that the expenditures and
the Grantee are otherwise in compliance with this Agreement, including but not limited to, compliance with the
reporting requirements and the requirements set forth in Article II herein to provide Third Party Obligations. The
Depariment's ability to reject any Request for Payment is in addition to, and not in lieu of, any other legal or
equitable remedy available to the Department due to Grantee's violation of this Agreement.

ARTICLE X. PROJECT CONDITIONS AND RESTRICTIONS: REPRESENTATIONS AND
WARRANTIES

A. The following gencral conditions and restrictions are applicable to the Project:

(i) The Project’s funds must be spent in accordance with all applicable state laws, regulations,
policies, and guidelines, including, but not limited to, the Procurement Code (or local procurement
ordinance, where applicable).

(ii) The project must be implemented in accordance with the New Mexico Public Works
Minimum Works Act, Section 13-4-10 through 13-4-17 NMSA 1978, if applicable. Every contract
or project in excess of sixty thousand dollars ($60,000) that the Grantee is a party to for
construction, alteration, demolition ar repair or any combination of these, including painting and
decorating, of public buildings, public works or public roads and that requircs or involves the
employment of mechanics, laborers or both shall contain a provision stating the minimum wages
and fringe benefits to be paid to various classes of laborers and mechanics, shall be based upon
the wages and benefits that will be determined by the New Mexico Department of Warkforce
Solutions to be prevailing for the corresponding classes of laborers and mechanics employed on
contract work of a similar nature in the locality, Further, every contract or project shall contain a
stipulation that the contractor, subcontractor, cmployer or a person acling as a contractor shall pay
all mechanics and laborers employed on the site of the project, unconditionally and not less often
than once a week and without subsequent unlawful deduction or rebate on any account, the full
amounts accrued at time of payment computed at wage rates and fringe benefit rates not less than
those determined pursuant to Section 13-4-11 B. NMSA 1978 to be the prevailing wage rates and
prevailing fringe benefit rates issued for the project.

(iii) The Project may only benefit private entities in accordance with applicable law, including, but
not fimited to, Article IX, Section 14 of the Constitution of the State of New Mexico, the so-called
“Anti-Donation Clause.”

(iv) The Grantee shall not at any time convert any property acquired or developed with the
Project’s funds to uscs other than those specified in the Project Description without the
Department's express, advance written approval,

(v) The Grantec shall comply with all federal and state laws, rules and regulations pertaining to
equal employment opportunity. In accordance with all such laws, rules and regulations the Grantee
agrees to assure that no person shall, on the grounds of race, color, national origin, sex, sexual
preference, age or handicap, be excluded from employment with Grantee, be excluded from
participation in the Project, be denied benefits or otherwise be subject to discrimination under, any
activity performed under this Agreement. If Grantee is found to be not in compliance with these
requirements during the life of this Agreement, Grantee agrees to take appropriate steps to correct
any deficiencies. The Grantee's failure to implement such appropriate steps within a reasonable
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time constitutes grounds for terminating this Agreement.

B. The Grantee hereby represents and warrants the following:

(i) The Grantec has the legal authority to receive and expend the Project’s funds.

(ii) This Agreement has been duly authorized by the Grantee, the person exccuting this
Agreement has authority to do so, and, once executed by the Grantee, this Agreement shall
constitute a binding obligation of the Grantee, enforceable according 1o its terms.

(1ii) This Agreement and the Grantee's obligations hereunder do not conflict with any law or
ordinance or resolution applicable to the Grantee, the Grantee's charter (if applicable), or any
judgment or decree to which it is subject.

(iv)The Grantee has independently confirmed that the Project Description, including, but not
limited to, the amount and Reversion Date, is consistent with the underlying appropriation in law.

(v) The Grantee’s governing body has duly adopled or passed as an official act a resolution,
motion, or similar action authorizing the person identified as the official representative of the
Grantee to sign the Agreement and to sign Requests for Payment.

(vi) The Grantee shall abide by New Mexico laws regarding Conflict of Interest and
Govemmental Conduct and whistleblower protection. The Grantee specifically agrees that no
officer or employee of the local jurisdiction or its designees or agents, no member of the governing
bedy, and no other public official of the locality who exercises any funciion or responsibility with
respect to this Grant, during his/her tenure or for one year thereafter, shall have any interest,

direct or indirect, in any contract or subcontract, or the proceeds thereof, for work to be

performed pursuant to this Grant. Further, Grantee shall require ali of its contractors to
incotporate in all subcontracts the language set forth in this paragraph prohibiting conflicts of
interest.

(vii) No funds have been paid or will be paid, by or on behalf of the Grantee, to any person for
influencing or attempting to influence an officer or employee of this or any agency or body in
connection with the awarding of any Third Party Obligation and that the Grantee shall require
certifying language prohibiting lobbying to be included in the award documents for all subawards,
including subcontracts, loans and cooperative agreements. All subrecipients shall be required to
certify accordingly.

ARTICLE XI. STRICT ACCOUNTABILITY OF RECEIPTS AND DISBURSEMENTS; PROJECT
RECORDS

A. The Grantee shall be strictly accountable for receipts and disbursements relating to the Project’s funds.
The Grantee shall follow generally accepted accounting principles, and, if feasible, maintain a separate bank
account or fund with a separate organizational code, for the funds to assurc separate budgeting and accounting of
the funds,

B. For a period of six (6) years following the Project's completion, the Grantee shall maintain all Project
related records, including, but not limited to, all financial records, requests for proposals, invitations to bid, selection

and award criteria, contracis and subcontracts, advertisements, minutes of pertinent meetings, as well as records
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sufficient to fully account for the amount and disposition of the total funds from all sources budgeted for the
Project, the purpose for which such funds were used, and such other records as the Department shall prescribe.

C. The Grantee shall make all Project records available to the Department of Finance and Administration and
the New Mexico State Auditor upon request. With respect to the funds that are the subject of this Agreement, if
the State Auditor finds that any or all of these funds were improperly expended, the Grantee may be required to
reimbutse to the State of New Mexico, to the originating fund, any and all amounts found to be improperly
expended.

ARTICLE Xil. IMPROPERLY REIMBURSED FUNDS

If the Department determines that part or all of the Appropriation Amount was improperly reimbursed 1o Grantee,
including but not limited to, Project funds reimbursed to Grantee based upon fraud, mismanagement,
misrepresentation, misuse, violation of faw by the Granice, or violation of this Agreement, the Grantce shall return
such funds to the Department for disposition in accordance with law,

ARTICLE XIlI. LIABILITY

Neither party shall be responsible for liability incurrcd as a result of the other party's acts or omissions in
connection with this Agreement. Any liability incurred in connection with this Agreement is subject to immunities
and limitations of the New Mexico Tort Claims Act.

ARTICLE XIV. SCOPE OF AGREEMENT

This Agreement constitutes the entire and exclusive agreement between the Grantee and DFA concerning the
subject matter hercof. The Agreement supcrsedes any and all prior or contemporancous agreements,
understandings, discussions, communications, and representations, written or verbal.

ARTICLE XV. REQUIRED NON-APPROPRIATIONS CLAUSE IN CONTRACTS FUNDED IN
WHOLE OR PART BY FUNDS MADE AVAILABLE UNDER THIS AGREEMENT

The Grantee acknowledges and agrees that Grantee shall include a “non-appropriations™ clause in all contracts
between it and other parties that are (i) funded in whole or part by funds made available under this Agreement
and (ii) entered into after the cffective date of this Agreement that states:

“The terms of this Agreement are contingent upon sufficient appropriations and authorization being madec by the
Legislature of New Mexico for the performance of this Agreement. If sufficient appropriations and authorization
are not made by the Legislature, the City of Las Cruces may immediately terminate this Agreement by giving
Contractor written notice of such termination. The City of Las Cruces's decision as to whether sufficient
appropriations are available shall be accepted by the Contractor and shall be final. Contractor hereby waives any
rights to assert an impairment of contract claim against the City of Las Cruces, the Department of Finance and
Administration, Local Government Division (DFA/LGD), or the State of New Mexico in the event of immediate
or Early Termination of this Agreement by the City of Las Cruces or DFA/LGD,”

ARTICLE XVI. REQUIRED TERMINATION CLAUSE IN CONTRACTS FUNDED IN WHOLE

OR PART BY FUNDS MADE AVAILABLE UNDER THIS AGREEMENT

Grantec acknowledges and agrees that Grantee shall include the following or a termination clause in all contracts
that are (i) funded in whole or part by funds made available under this Agreement and (ii) entered into after the
effective date of this Agreement.

“This contract is funded in whole or in part by funds made available under Department of Finance and
Administration, Local Government Division (DFA/LGD) Grant Agreement. Should DFA/LGD early terminate the
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grant agreement, the City of Las Cruces may early tenminate this contract by providing Contractor writlen
notice of such termination. In the event of termination pursuant to this paragraph, the Cily of Las Cruces’s only

liability shall be to pay Contractor for acceptable goods delivered and services rendered before the termination
date.”

Grantee hercby waives any righis to assert an impairment of contract claim against the Depariment or the State
of New Mexico in the cvent of Early Termination of this Agreement by the Department.

ARTICLE XVII. COMPLIANCE WITH UNIFORM FUNDING CRITERIA
A. Throughout the term of this Agreement, Grantee shall:

I. submit alf reports of annual audits and agreed upon procedures required by Section 12-6-3(A)-(B)
NMSA 1978 by the due dates established in 2.2.2 NMAC, reports of which must be a public record pursuant to
Section 12-6-5(A) NMSA 1978 within forty-five days of delivery to the State Auditor;

2. have a duly adopted budget for the current fiscal year approved by its budgetary oversight agency (if
any);

3. timely submit all required financial reports to its budgetary oversight agency (if any); and

4. have adequate accounting methods and procedures 1o expend grant funds in accordance with applicable
law and account for and safeguard grant funds and assets acquired by grant funds.

B. In the event Grantee fails to comply with the requirements of Paragraph A of this Article XVII, the
Department may take one or more of the following actions:

1. suspend new or fucther obligations pursuant to Anicle VI(A) of this Agreemenl;

2. require the Grantee to develop and implement a written corrective action plan pursuant to Article VI(D)
of this Agreement to remedy the non-compliance;

3. impose special grant conditions to address the non-compliance by giving the Grantee notice of such
special conditions in accordance with Article 11 of this Agrecment; the special conditions shall be binding and
effcctive on the date that notice is deemed to have been given pursuant 1o Article III; or

4. terminate this Agreement pursuant to Article V(A) of this Agrecment.

ARTICLE X VIl SEVERANCE TAX BOND PROJECT AND GENERAL OBLIGATION BOND
PROJECT CLAUSES

A. Grantce acknowledges and agrees that the underlying appropriation for the Project is a severance tax bond
or general obligation bond appropriation, which is administered by the New Mexico State Board of Finance
(BOF), an entity separate and distinct from the Department, Grantee acknowledges and agrees that (i) it is
Grantee’s sole responsibility to determine through BOF sta(f what (if any) conditions are currently imposed on the
Project; (ii) the Department’s fatlure to inform Grantee of a BOF imposed condition does not affect the validity or
enforceability of the condition; (iii) the BOF may in the future impose further or different conditions upon the
Project; (iv) all BOF conditions are effective without amendment of this Agreement; (v) all applicablc BOF
conditions must be satisfied before the BOF will release to the Department funds subject to the condition(s); and
(vi) the Department’s obligation to reimburse Graniee from the Project is contingent upon the then current BOF
conditions being satisfied.

B. Grantee acknowledges and agrees that this Agreement is subject to the BOF's Bond Project

Disbursements rule, 2.61.6 NMAC, as such may be amended or re-codified.

[THIS SPACE LEFT BLANK INTENTIONALLY]
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