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TITLE: A RESOLUTION APPROVING A MEMORANDUM OF UNDERSTANDING (MOU)
FOR TRAIL DEVELOPMENT BETWEEN THE CITY OF LAS CRUCES AND ELEPHANT
BUTTE IRRIGATION DISTRICT. THE RESOLUTION FURTHER AUTHORIZES THE
MAYOR TO SIGN THE MOU ON THE CITY’S BEHALF.

PURPOSE(S) OF ACTION: Joint agreement between the City of Las Cruces and Elephant
Butte Irrigation District (EBID) to develop a trail system using the access roads along EBID
canals, laterals, and drains.
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BACKGROUND / KEY ISSUES / CONTRIBUTING FACTORS:

In its efforts to expand the alternative transportation network, the Las Cruces Metropolitan
Planning Organization (MPO) has established a dialog with Elephant Butte Irrigation District
(EBID) to continue development of possible trail connections along EBID property, i.e. laterals,
canals and drains. The MPO has taken the lead in these discussions as the EBID property
and possible trail connections cross the jurisdictional boundaries of the City of Las Cruces,
Dona Ana County and the Town of Mesilla. The MOU is the first step toward developing the
trail system.

The Memorandum of Understanding (MOU) is a blanket document outlining the agreement
between EBID and the City of Las Cruces to develop a trail system using EBID property. The
MOU provides the guidelines by which the City of Las Cruces and EBID will agree to provide
access along certain laterals and drains. The MOU outlines various requirements about EBID
access and maintenance, restrictions for motorized access, allowances for landscaping and
design elements. The MOU also outlines the responsibilities that EBID and the City of Las
Cruces must fulfill to make the trail system successful and implement specific sections of the
trail system along identified laterals and drains.

This MOU will not create any trail links. Each link will be planned, designed and brought
before the EBID Board of Directors and the Las Cruces City Council for approval. Each link
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link must be created with a Right-of-Way Permit between EBID and the City of Las
Cruces, as per the MOU.

This MOU neither requires nor mandates a direct budgetary impact for the City at this
time. As trails are proposed for implementation, budget items and impacts will be
identified and addressed through City Council action at that time.

SUPPORT INFORMATION:

Fund Name / Account Number | Amount of Expenditure | Budget Amount
N/A N/A N/A

1. Resolution

2. Exhibit “A” — Memorandum of Understanding

3. Exhibit “B” — Right of Use Application

4. Exhibit “C” — EBID Permit/License Fee Schedule

OPTIONS / ALTERNATIVES:

4. Vote YES to approve the Resolution. This action approves the Memorandum of |

Understanding and allows City staff to coordinate trail development with EBID.

2. Vote NO to deny the Resolution. This action denies the Memorandum of Understanding
and will not allow City staff to coordinate trail development with EBID.

3. Modify the Resolution and vote YES to approve the modified Resolution. The Council
may modify the Resolution by adding conditions as deemed appropriate. This can be
accomplished by staff submitting a substitute Resolution.

4. Table/Postpone the Resolution and direct staff accordingly.
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RESOLUTION NO. 10-060

A RESOLUTION APPROVING A MEMORANDUM OF UNDERSTANDING (MOU)
FOR TRAIL DEVELOPMENT BETWEEN THE CITY OF LAS CRUCES AND
ELEPHANT BUTTE IRRIGATION DISTRICT. THE RESOLUTION FURTHER
AUTHORIZES THE MAYOR TO SIGN THE MOU ON THE CITY’S BEHALF.
The City Council is informed that:

WHEREAS, the City of Las Cruces and Elephant Butte Irrigation District desire to
develop a system of trails; and

WHEREAS, the Memorandum of Understanding establishes the means to
develop a trail system; and

WHEREAS, the trail system would connect to and expand the existing alternative
transportation network; and

WHEREAS, the trail system would also expand the alternative recreation
network to take advantage of the excellent climate Las Cruces offers.

NOW, THEREFORE, Be it resolved by the governing body of the City of Las

Cruces:
()
THAT the Memorandum of Understanding between the City of Las Cruces and

Elephant Butte Irrigation System, as shown in Exhibit “A,” attached hereto and made
part of this resolution is hereby approved.

(n
THAT City Staff are hereby authorized to do all deeds necessary in the
accomplishment hereinabove.
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DONE AND APPROVED this day of 2009.
APPROVED: APPROVED:
(SEAL)
Mayor
ATTEST: VOTE:
Mayor Miyagishima
Councillor Silva
City Clerk Councillor Connor

Councillor Archuleta
Councillor Small
Councillor Jones
Councillor Thomas

Moved by:

Seconded by:

~ APPROVEDASTOFORM:

T

W él% %omey g 2
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MEMORANDUM OF
UNDERSTANDING BETWEEN
ELEPHANT BUTTE IRRIGATION
DISTRICT
AND CITY OF LAS CRUCES
FOR THE USE OF DISTRICT DRAINS,
CANALS, AND LATERALS
AS MULTI-USE, NON-MOTORIZED
PATHWAYS

This Memorandum of Understanding,
hereinafter MOU, is made and entered into
by and between the Elephant Butte Irrigation
District, hereinafter EBID, and the City of
Las Cruces, hereinafter the City.

WHEREAS, EBID is a political subdivision
of the State of New Mexico and an irrigation
district formed under the New Mexico
statutes  entitled  “Irrigation  Districts
Cooperating with the United States Under
Reclamation Laws” found at NMSA 1978,
§§ 73-10-1 to 73-11-55; and

WHEREAS, the City is a municipal
corporation formed under the laws of the
State of New Mexico; and

WHEREAS, EBID and the City desire to
facilitate  the City’s creation and
maintenance of multi-use, non-motorized
pathways on EBID property within City
limits; and

WHEREAS, the New Mexico Legislature
approved the Trails Act in 2007, an
amendment to the New Mexico Tort Claims
Act, NMSA 1978, Section 41-4-6 (c), that
retains the immunity of EBID where it
allows trail uses of its property; and

WHEREAS, EBID and the City desire to
jointly and cooperatively exercise their
governmental authority to enter into this
MOU in accordance with the terms and
conditions set forth below.

NOW, THEREFORE, in consideration of
the mutual covenants and agreements
contained herein, the parties hereby consent
and agree as follows:

1. Recitals: The above recitals are
hereby incorporated into this MOU.

2. Purpose of MOU: The purpose of
this MOU is to allow the City to use
one bank shelf of designated EBID
drains, canals and laterals within
City limits for multi-use, non-
motorized pathways. This MOU
shall function as a blanket
agreement, authorizing the issuance
by EBID of special use permits for
discrete segments of EBID’s system.

Term and Effective Date:  This
MOU becomes effective upon the
date of the last signature hereon.

(98}

~__ This MOU shall continue for an

initial term of five (5) years and shall
be renewable for successive five-
year (5-year) periods by agreement
of the parties, up to a total of twenty-
five (25) years. Since this
recreational use of EBID property is
new, and authorized under a new
law, the parties understand and agree
that this agreement is experimental
and initially short but renewable
terms for this Agreement are
appropriate. Both parties recognize
and agree that they will be flexible in
amending the terms of this
Agreement as experience with its
implementation and use is deemed
required by either party.  After
twenty-five (25) years the parties
may negotiate a new agreement in
order to continue the uses authorized.
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Definitions: (For the purposes of

this document only.)

A. Water Prism: The maximum
cross-sectional area of the
flow stream of a canal, lateral

or drain.

B. Multi-Use: Bicycle,
pedestrian and non-motorized
uses.

C. Bank Shelf: One side, as
authorized by EBID by
special use permit, of an
EBID canal, lateral or drain
exclusive of the water prism
and its freeboard; or stated
otherwise, the area above the
freeboard along the top of the
berm to the outside toe of
slope; or, as otherwise
limited by the specific terms

special use permit.

Restriction to One Side of the Bank
Shelf: Each EBID special use permit
issued to the City under this
Agreement will designate which side
of an EBID drain, canal or lateral the
City is authorized to use. Under no
circumstances shall the City use, or
EBID allow for simultaneous use of,
both sides of a drain, canal or lateral
for multi-use non-motorized
pathways; however, EBID may
allow for crossover of the City’s use
from one side to the other side,
provided that the crossover will not
be over an EBID water control
structure.

Prohibition on Interference with
Maintenance: EBID shall have the
authority to prohibit access to any

multi-use pathway at any time, if
EBID determines that such use will
interfere with EBID operation and
maintenance procedures.

Responsibilities of the City:

A. Submission of application for
and receipt of a special use
permit for each section of
EBID property that the City
desires to incorporate into the
City’s trail system. Each
special use permit shall be
limited to the use of one bank
shelf designated by EBID and
shall contain specifications
for authorized development
and use and required
maintenance, prior to
commencing any activities on
EBID drains, canals and
laterals. The permits must be

of Directors. A
sample/generic special use
permit application is attached
as Exhibit A to this
Agreement, but the parties
understand that terms of
actual special use permits
issued pursuant to this
Agreement may differ.

B. Construction, installation and
ongoing maintenance  of
structures and  facilities
associated with the pathways
in accordance with
specifications set forth in
special use permits issued by
EBID. Maintenance shall
include, but is not limited to,
the pathways, landscaping,
and any other structures
included in the City

__approved by the EBID Board. ..
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development on the specified
bank shelf.

Designation of a
representative from the City
who shall serve as the single
point of contact for a
representative of EBID.

Enforcement of the limitation
on use of the pathways,
including but not limited to
ensuring that no motorized
traffic utilizes the pathways,
with the exception of City
equipment, which is
permitted when necessary on
the pathways.

Compliance with the
following general
requirements/conditions:

~ e No structure or park

equipment  within  or
impediment to the water
prism or the freeboard;

o Landscaping is  not
permitted on the bank
shelf reserved for EBID
or within the water prism
and landscaping shall not
impede emergency or
maintenance vehicles;

e No water shall be
removed or redirected
from EBID facilities
without meeting specific
EBID conditions for
water use;

e Any wuse of EBID
facilities for multi-use
pathways is subservient
to the intended
agricultural function of

canals, laterals and/or
drains. One bank must be
a minimum 8 feet wide
for EBID vehicle traffic
and EBID shall solely
determine  the  bank
retained for its use;

e No use shall be permitted
which will degrade the
quality of the water in the
canals, laterals or drains.

e Along the entire length
along and on the top of
the berm on the side of
the EBID canal, lateral or
drain used by the City,
the City shall leave at
least an eight-foot (8)
wide area for EBID
vehicle  passage  for
maintenance and in the
event of emergencies.

straight but must allow
for unobstructed motor
vehicle use.

e All special use permits
issued by EBID to the
City shall be non-
exclusive;

e The City must insure that
its licensees do not use or
enter the water prism or
freeboard of the EBID
canal, lateral or drain.

In the event that facilities or
landscaping installed by the
City are damaged during
irrigation  procedures, the
City shall be  solely
responsible for the cost
associated with repairing and
replacing the landscaping.
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No liability shall fall upon
the District for damage to any
facilities or landscaping
installed by the City in and
around the irrigation
facilities. '

Prior to making any
installations on the permitted
property, the City shall
submit to EBID an
application for a special use
permit for each discrete
segment of an EBID canal,
lateral or drain, containing a
detailed plan showing the
locations of any such
installations on permitted
property and pay EBID all
required administrative fees
for the permit. No land use
fees will be charged by
EBID. The administrative

in accordance with the policy
attached hereto as Exhibit B
or the current policy then in
effect. EBID shall determine
the division of its canals,
laterals and drains into
segments for purposes of
special use permits.  All
construction on the permitted
property shall be performed
in accordance with
specifications approved by
EBID. Unless waived in
writing by EBID, the City
will make installations and
perform construction in the
non-irrigation season when
water is not present in the
water  delivery/distribution
system. A construction
clearance, as referenced in
subparagraph H, does not

constitute a written waiver.
At least ten (10) days prior to
the beginning of any
construction on the permitted
property, the City shall
provide EBID notice of the
date that construction will
begin and a schedule listing
all construction activities and
the dates when such
construction activities will be
performed. The City shall
give EBID written notice of
all changes in the schedule
and delays in construction as
soon as practicable.

The City shall contact EBID
a minimum of 72 hours in
advance of  start of
construction to obtain a
construction clearance.

Phone number: (575) 526-
6671. NOTE: A

CONSTRUCTION
CLEARANCE DOES NOT
ASSURE  THAT  THE
CANALS, LATERALS OR
DRAINS WILL BE
WITHOUT WATER.

The City’s materials,
facilities, improvements
and appurtenances
constructed, installed,
operated and maintained
on the permitted property
shall not interfere with
EBID’s use of EBID’s
existing and/or future
irrigation facilities on or
adjacent to the permitted

property.

EBID may regulate the
scheduling of
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construction, if  any,
located on the permitted

property  relating  to
irrigation operation,
traffic control,

backfilling, compacting,
or paving, and relating to
locating or relocating

materials, facilities,
improvements or
appurtenances.

« If relocation of the City’s

materials, facilities,
improvements or
appurtenances is

necessitated by EBID’s
use of facilities or the
construction of
improvements by or on
behalf of EBID, the City
shall bear the entire cost

vicinity of the permitted
property.  The City shall
respond promptly to EBID
requests for policing of any
problem areas identified by
EBID arising out of the use
of EBID property authorized
under this agreement.

At all times, the City will
maintain the trails or a trail
system in a manner necessary
to retain EBID’s immunity
under NMSA 1978, Section
41-4-6(c).

8. Responsibilities of EBID:

A.

Review in a timely manner
all applications for
establishment of a pathway
and issue a special use permit
if, in the sole discretion of

of relocating said
materials, facilities,
improvements and
appurtenances.  Should
any such relocation
become necessary EBID
will, except in

emergencies, contact the
City to allow the City a
reasonable amount of
time to mitigate the
impact on its facilities
before EBID starts its
work.

The City shall provide
policing for the permitted
property and acknowledges
that EBID shall not be
responsible for any liability
associated with the safety of
individuals  utilizing  the
permitted property or with
criminal activity on or in the

EBID, such a permit should

be issued. The permit shall at
a minimum define the
applicable area upon which a
pathway shall be allowed, the
authorized improvements and
structures, and  general
maintenance obligations of
the City.

Maintain those structures that
are required to perform the
day-to-day delivery of water.

Specify limitations on the
type and frequency of traffic
allowable under any special
use permit and provide
feedback to the City
regarding observed violations
of those limitations.
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D. Permit the City to post and
maintain signs, such as “No
Motorized Vehicles”,
approved by EBID.

E. Should damage occur to an

EBID canal, lateral, drain or 10.

other property as a result of
activities authorized under
this Agreement, EBID shall
repair its property or facilities
and the City shall reimburse
EBID its reasonable costs of
such work. The City shall
not repair EBID property or
facilities without the express
advance permission of EBID.
Any work on EBID property
performed by the City shall
be in accordance with EBID
engineering and other EBID

reversion, EBID may require the
City to remove any City-installed
improvements and restore that area
to the condition which previously
existed.

Equal Opportunity Compliance: The
City and EBID agree to abide by all
State and Federal laws, rules, and
regulations pertaining to equal
employment opportunity. In
accordance with all such laws and
rules and regulations, the City and
EBID agree to assure that no person
in the United States shall on the
grounds of race, color, national
origin, sex, sexual preference, age, or
handicap, be excluded from
employment with or participation in,
be denied the benefits of, or be
otherwise subjected to discrimination

requirements. under, any program or activity
performed under this MOU. If the
9, Annual Inspection: ~The parties shalt—— —City-and/or EBID are found to be out -

jointly perform an annual inspection
of the permitted property prior to the
beginning of the irrigation season.
The City and EBID will appoint
representatives, and as part of the
inspection they will generate a report

identifying major repair concerns 11.

and setting forth a schedule of
repairs that the City shall ensure are
timely completed. Failure to rectify
any identified maintenance and
repair needs within thirty (30) days
of identifying the need for
maintenance and repair may, in the
sole discretion of EBID, result in the
termination of the special use permit,
and the permitted property may, in
the sole discretion of EBID, revert

back to the sole use and control of 12.

EBID, with all improvements and
structures becoming the property of
EBID. In the event of such a

of  compliance with these
requirements during the life of this
MOU, the City and EBID agree to
take appropriate steps to correct
these deficiencies.

Third Party Beneficiary Clause:
This MOU is not intended to create
in the public, or any member thereof,
any third party beneficiary rights or
claims or to authorize anyone not a
party to the MOU to maintain a suit
for wrongful death, bodily and/or
personal injury to person, damage to
property, and/or any other claim(s)
whatsoever ~ pursuant  to  its
provisions.

Liability/New Mexico Tort Claims
Act: By entering into this MOU,
each party agrees that it shall be
responsible for liability arising from
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personal injury or damage to
property occasioned by its own
agents, invitees, contractors, or
employees in the performance of this
MOU and activities arising as a
result of special use permits issued
under this MOU, subject in all cases
to the immunities and limitation of
the New Mexico Tort Claims Act
(NMSA 1978, Section 41-4-1, et
seq.) and any amendments thereto.
In particular, NMSA 1978, Section
41-4-6, including the 2007
amendment, governs the liability of
the parties to this agreement as to
third parties. This section is
intended only to define the liabilities
between the parties hereto and it is
not intended to modify in any way
the parties’ liabilities as governed by
common law, statutory law or
specifically the New Mexico Tort
Claims Act. Neither party nor their

New Mexico Tort Claims Act, waive
sovereign immunity or any defense
or any limitation of liability pursuant
to law. It is the intent of both parties
to this MOU that EBID will not be
subjected to the defense of claims or
the payment of claims or judgments
arising or resulting from the use of
EBID property under this agreement.

Insurance: The City shall at all times
during the term of this MOU have
and keep in force liability, property,
casualty and workers’ compensation
insurance in amounts not less than
those as set forth in the New Mexico
Tort Claims Act. The City cannot

add EBID on said policies as an:

additional insured because the City is
self-insured, however paragraphs 12,
14, and 15 are intended, in addition
to their stated purposes, to serve the

~“publicemployees”; as defined-inthe ————

14.

same purpose as the addition of
EBID onto the City’s insurance
policies would have served. The
City agrees to assume all risk in the
performance ~ of its  services
hereunder and in its operations
and/or activities in connection
herewith and shall be solely
responsible and answerable in
damages for any and all accidents,
deaths, bodily and/or personal
injuries to person(s), damage to
property and/or for claims of any
other nature. The City will
additionally provide a full defense to
EBID or any of EBID’s public
employees named in any claim,
lawsuit, or other proceeding arising
out of the use of EBID property
authorized under this agreement and,
to the extent they are not covered in
the City’s provision of a defense, the
City will reimburse EBID for all

defending against any claims,
demands, actions or lawsuits
including attorney, witness and
expert witness fees and other
litigation related expenses which
arise from the City’s use of EBID
property as authorized in this MOU.

Contractual and Other Liabilities:
Each party shall be liable for its acts
or failure to act in accordance with
this MOU, except as otherwise
provided herein. Both parties agree
that individuals utilizing the
permitted  property are solely
responsible for their activities on the
permitted property. However, in the
event liability arises as a result of
providing permitted property, the
City shall assume all liability,
including that associated with
agricultural activities that cause harm
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to individuals who utilize the
permitted  property. Liabilities
contemplated include such matters as
the spraying of herbicides and
pesticides at times when individuals
are utilizing the permitted property.

Survival of Obligations: The
provisions of sections 12, 13 and 14
shall survive termination of this
MOU and of any special use permit
issued under it.

Dispute Resolution: = Before any
party to this MOU may bring suit
against the other party in any court
concerning any issues relating to this
MOU, such party must first seek in
good faith to resolve the issue
through negotiation.

Authorization of Expenditures: The
City is not committed to expenditure

are budgeted, obligated, encumbered
and approved for expenditure by the
City. The City’s decisions as to
whether its funds are sufficient for
fulfillment of the MOU shall be
final, except in the event of
restoration of EBID property and the
City’s liability requirements. If
funds are not available for
maintenance of pathways, the special
use permits associated with those
pathways that have inadequate
maintenance funding shall terminate
upon written notice to EBID by the
City, and all improvements upon
EBID canals, drains and laterals may
become the property of EBID if
EBID so notifies the City in writing.
Otherwise, the City shall restore the
drains, canals and laterals to the
condition in which the City found
them at the time of issuance of the

18.

19.

20.

special use permit. The City may
reapply for terminated permits, if
after  termination, the  City
determines that it has adequate
resources to maintain the pathways.
However issuance of the renewal
permits shall be at the discretion of
EBID.

EBID has no obligation to construct,
maintain,  repair, remove, Or
supervise the use of any structures or
facilities authorized under this
agreement. EBID has no resources
to operate a trail system on its own
and may lack statutory immunity
from damages if it did.

Employment Status: This MOU in
no way alters the employment status
of EBID employees or City
employees who shall remain under
the supervision of their respective

—entities, which entities will coverall

employee benefits including, but not
limited to, wages, fringe benefits,
and workers’ compensation coverage
associated with their employment.

Revenue Generation: No revenues
will be derived from the operations
of the facilities referred to in this
MOU. Other than the administrative
fees authorized herein, neither party
shall be allowed to charge the other
or any member of the public for the
use of EBID property authorized
under this agreement.

Other Uses: The City’s use of EBID
property authorized by special use
permits issued under this Agreement
is non-exclusive. EBID reserves the
right to authorize commercial, utility
or other uses of the same property
permitted to the City for recreational
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purposes and to charge third parties
for those other uses. EBID will
make reasonably diligent efforts to
require other users to avoid affecting
any City improvements on EBID
property and/or to require other users
to replace or repair, or compensate
the City to replace or repair any City
improvements affected by the other
uses.

Property: There will be no jointly
owned property acquired as a result
of this MOU. Any personal property
of the City placed upon EBID
property shall be removed by the
City or shall become the property of
EBID upon the termination of
special use permits, as provided in
other provisions of this agreement.

Sanctions/Fines: Each party shall be
solely responsible for fiscal or other
-or——fines
occasioned as a result of its own
violation or alleged violation of the
requirements applicable to
performance of its obligations under
this MOU. Each party shall be liable
for its acts or failure to act in
accordance with this MOU, subject
to the immunities and limitations of
the New Mexico Tort Claims Act.

Amendment: This MOU shall not be
altered, modified or amended except
by an instrument in writing and
executed by the parties hereto. The
parties recognize that this MOU
provides for new uses of EBID
property, allowed under a new law.
Therefore, each party agrees to
reasonably and freely amend this
MOU as requested by the other party
for the purposes of accomplishing
the parties’ goals of public trail use.

24.

25.

Modifications of Prior Agreements:
This MOU is not intended to and
shall not modify any obligations set
forth in any prior contracts or
agreements in effect between the
parties.

Termination of MOU: EBID may
terminate this MOU for cause for the
City’s failure to comply with its
requirements under this MOU.
EBID may terminate any individual
permit for cause for reasons set forth
in the permit or herein. This MOU
will automatically expire at the end
of the term set forth in Paragraph 3,
unless extended in writing by both
parties. The City may terminate this
MOU without cause upon ninety
(90) days written notice to EBID at
the following address. Upon
termination the City’s improvements

intact, in accordance with the
provisions of Paragraphs 9, 17, 20
and 21 herein. Upon termination of
this MOU by either party, all special
use permits issued under authority of
this MOU shall immediately
terminate.

Notice to EBID by certified letter to:
- Notice to City by

certified letter to:
Manager/Treasurer

City Manager
Elephant Butte Irrigation District

City of Las Cruces
530 S. Melendres

PO Box 20000
Las Cruces, New Mexico 88005.

Las Cruces, New
Mexico 88004
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Loss_of Immunity. Should EBID
lose its immunity from damages
arising from the uses of its property
authorized by this Agreement, by
judicial decision or by legislative
change, this Agreement and all
special use permits authorized under
this Agreement shall terminate upon
written notice provided by EBID to
the City. The determination as to
whether EBID has lost its immunity
as a result of a judicial decision or
legislative change is solely that of
EBID and such determination is

binding upon the City.
Assignment. The City shall not

assign its rights under this
Agreement nor under any special use
permit authorized by this Agreement.
The City shall not subcontract or

28.

sublease any of its rights or
privileges under this Agreement.
The City cannot allow any use of
EBID property for any purposes
other than are authorized by this
MOU and special use permits issued
under this MOU.

Environmental and Historic Review.
If any environmental, wildlife, water
quality, historic preservation or any
similar review or process is required
as a result of the City’s activities on

EBID property under this
Agreement, the City shall be
responsible ~ for pursuing such

process, while consulting carefully
and closely with EBID, and the City
shall be responsible for any costs
which arise or result.

IN WITNESS WHEREOF, the parties have set their hands and seals this day and year set forth

below.

City of Las Cruces

By:

Terrence Moore, City Manager

Elephant Butte Irrigation District

By:

Attest:

James Salopek, President
Board of Directors

Secretary

Date:

Date:
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Elephant Butte Iryiggtion District

Engineering Department
Phope: 505-526-6671 Fax: 505-541-5716

Office: 530 South Melendres Street, Las Cruces NM 830405 Mailing: PO Drawer 1509, Las Cruces NM 33004-1509
RIGHT OF USE APPLIGATION

- APPLICATION DOES NOT GUARANTEE APPROVAL.

THE APPLICATION FEE IS $50.00 AND IS NON-REFUNDABLE WHETHER YOUR APPLICATION IS
APPROVED OR DENIED.

FORUSERY BB QLY.
Permit Application Fee Paid O

THIS APPLICATION WILL NOT BE PROCESSED UNLESS ALL ITEMS ARE LEGIBLE, COMPLETED IN | o o0
ENFIRETY, AND ATTACHED AS DESCRIBED BELOW. g
ALLOW 60-90 DAYS FOR PROCESSING.

CONTACT THE EBIO ENGINEERING DEPARTMENT FOR ASSISTANCE IN COMPLETING ALL
REQUIREMENTS.

Applicant’s Name:

e W N

Business Name:

Mailing Address: _
Phone: Cell:
Type of Use (or Agreement)
Area: _. Bechive — Useof ROW ____
Crossing: ___ Bndge _ Culven ___Utilitics*
Pschacge: ___ . De-watering ___ _Lit Pump mnp (for LRG- )
Parallel: ___ Harvest Gale _____Trailipath
Removal: __ Sedinent (dirt, sand) _______Trm:s &
Other: R . N A ___ Tncroachtnent Agrcement
*For Uilitics, specify: _ Cable _ Electric Telephone _ Water _ Rood

Purpose (desctiva what you propase to do, quaniities, dig

—

iwn of other CQI0 fcdty.)  _ _ Aedal | Buned
- Stationl>

Location (descrbe aeicty where the sctivity wil (e pia
EBID Fzcility:
Address (if different lrom abave):

Account No,

Vicinity Map Attached/

Site Plan ¢:xn view o cg
1. Atiach a inap(s) shoy

_?‘" mres or mstallation including FBID facilitics,
g, prapcrty lines, and featuxes affected by conhtructlou

Construeg erqinesnng design Jelads.exact si2e, iungtiy, wiclh, nengh:' malenals, ric.)
1. Drawing il with design crilena {available af the EBID office or on the Lntcret at www.chid-nnt.org).
2. i an, three (3) sets. Include a digital data file if available (NM-Central State Piane Caordinates, 83).
3 truction dates. Include beginning and cnding dates. (Notify EBID when construction begins and ends.)
4, profilc is required for crossings and harvest gates.
5. ] pcrfnnned by: O ?clf D EBID D Profcmonal Name_ B
Sign Fingemit application, For parnership, hccnsm should sign a3 mcmbc:x of partoership”, far corporation, the officer autharized to exexuic
cootracts, d sign, with Gllc, the sufficiency of such stgnanire being attested by the Secretary, with corpomate seal.
LICENSEE . have read and reviewed the Generat Conditions language
' ] contained on the reverse side of this Application, and hereby
SIGNATURE ] accept the terms and conditions exprossed or implied hereln. |
e also agree o comply with alf additional Special Canditions that
SIGNATURE may apply as specified on the Right of Use Pemmit, | further
agree to pay all applicable permil fecs within 80 days of Board
TME approval or this applicalion becomes void. 1 understand the rules
DATE -— — and regulations ol Elephant Bulte Irrigation District and agree ta
C1 Peqmit is fof farm use purposes-please waive adminiskiation fee. [abide by same during the term of the Right of Use Permil

41S APPLICATION WILL BE RESEARCHED AND PRESENTED TO THE EBID BOARD QF DIRECTORS FOR APPROVAL. IF APPROVED AND
4E PERMIT FEES ARE PAID IN FutL, A PERMIT WILL BE ISSUED TO YOU. [F DENIED, A LETTER WiLL BE MAILED TO YOU.

THIS IS NOT A PERMIT




Genoral C

SECTION 1. Righty of Fleghant Butie rJaton Daatic] {ERAIN): Tha Elephant Bute Urigation
Distrnc fherginaller Lcansar) cpetrabes and malntains Lhe New Mesko pardon of Sia Ba Grande
Project- Tt has foa simpéa 2nd sasemeant rlghis over canals, dichves and olher dghis-ofway within
e Diskd baundaies.

SECHON 2 Rl Licoags shafl nat asign $¥5 brense, In whde or
In poet, withent Licgnsor's pear whittzn cansend, and absant auch consany, any atwiplad

. Gasignment shafl be vaid. Liconses shal meke all tequests for Licsrsor's cansend |o an
assipnment, mokbestion, of amendmork of the §cense in wrilng and shall acstepany cach
request with 2 sorulce charps of $50.00. Such surice Charpe shal be fha proparty of Licsneor and
nol rehndabdle o Uconcas.

SECTION 3. aion of the :
3.1 Bt paty may leerenaie Dis llcaroe with o whoul £30Se upan not fess than Ty {30}
days niclce.

32 o Uctnsee fails Y0 comphy wilh bhe conditans sat forth herein, o f alther party leamingtos this
license, Licenase shall romove Bl s own tist within Bilrty {30) caleatsr days s writhan natico
from Licomar, any malerfaly, improvements o faclilies placud on Licansad Praperdy by Licanses,
ils diraclocs, oficars, arrpioyess, of aganly, ¥ Ucensse a1s 0 removs arvy of Fie malarists,
IMprovemends ar facillfas within the ticty [30) day pariod, Licensar alils dhaction, {i) with o wilhoul
giving nefice 14 Licensse, may tomove and siors tTha mabedzls, impravsmants of Bxclies or (1)
glva nodee Ig Licenses Lhat Licendar will retain the malerfals, improvernonts of facktes. Upan
Licensor's giving notice 1 bioenseg that Liceitsar wil rejain [he matanals, irprovements, or
facilides, Licensea's N, tla and inlergst s tha matsiisla, improvemants. of fachtes immediajety
shatt vesl in Licen=ar.

3.3 W Licensor emowes @y Malenald, improvernonls of lac§ed pursard (o Socbon 3.2,
Uconsoe ®all remburse Licensor dod ihe eadts of such ramovsl o SIS (a3 tonchusively
dedarmined by Licensor] within 1en {10} calandar days siar Licenacr presents a
statemmant of such posts. Uconses shall caleate Licensor from all damages remding to Licenses
from such removal o siarege.

34 ¥Uconeee's BghL lille ad inerest in 80y Of Bhe riterialy, Enprovements ar tacliies vest n
Ueansor pursuent (o Section 3.2, then Licensez shal anecutn, ackadedga and deolfvar te
Liconsor an instrumant, accepdablo io Liconsor, ranlaning io Liconsor all Licansea's dght, tite
and Interest in v matenials, Impeovemenits or facEties . Tha pravisiors of G Saction shah sundve
termination of (¥4 Feerse.

SECTION 4. Mointenance of Licensed Progeny and inledacs with Licansery Wse of Licensad

4.} Liconter, alits own cxpensa, shat malnian Ihe Licensed Proporty gnd all Licensea's

materials, impeovaments and foclis e thernan In goad, sandary and sxie condition 25 condusd
dedaimined bry Licenaor. Such mainvienanca shall irvalve but not be imted to, (B} repaic and

upkoep of ihe sinuaurels); (] the removal of Jopasitad sedimentd, rash, and ofhor detirls froe

wilhin and adfacent o the siructura(s); {e) conltd af veciars and othar pasts assotialed with the
syuctum(s): sndt {d] rpair of dandgea lo the affacted fscRiea of Ihe Ao Grande Progct
geterminad by tha EDIO. Such malntenanca shadl be conducted by tho Lcensan
reques! by $hg EBID between the & of ench imigalion season and Decetber
yB83r. of 8i ofher fres upon weitien nalification try the EBAT. Such makdanancgy
in any marner whalsoe .6 st 1he conislruchion operatpn, and Manismance

ar mgmnuet heredl, a 1ro party benelicary of 1o Sulhtndze aryona Not & party to s
AQrecment 19 MAMAIN & suldis} for wrongful deathds), badly andier perzonal Ingury(ies) o
parsxala), damage(s) ta arapertyfies), 20d/or any ol cdaim{s) whatsoevor pursuand to e
provisions of Tis Agreomsont. Effective fune I, 2004, a cosofution was Appyoved by tha ERID
Aoavd of irectors placing a movatodum on tha Isstadcy of permits 13 gavemments!
agencies, Therwloce, specinl insurance prafection may be roquiced in the foom of &
Carfilicate af Insemalffcation which specifies ERID as the Cevtificale Halder.

SECTION 8. Ipawancy: Withoul Iervting ary babitiles o any othar ablgations or duty of
UcenucoPomilee, EBID of itx aption may fequirp Insurancs and proot of d1surence 25 condition o
Ihis Parmil. ¥ the insurance i coquined, the Licensoo/Pamites vl be notiled by kiter, shich lelisc
shat spacly the amaum and lype of irquranca required by EBID. .

SECTON Y Conyination;

of tha datm that conatruction wil begin and 8
dalny wivert such canstricBan ackwias wdl be palty
noticn of @l chanpes In the schedkde ard delayy in COURY
Ieasorably lorgseeatle thal such change o delay wil e

9.2 Licensca ghafl cantsct Lconsor g
altain 3 cons lruckan daaranca. 11

CLEARANCE DOUES MHOT ASSUKE
wilHOUT WATER

. Kicated on tho Ukcansad Propeny
acting, Qr paving And locating or

BANUCYON Of Improvemenis by o¢ 6a bohall of
ertro cost relocaling sasg matenals, fadies, Improvements

. Lzensae shall comply with the applicable

. BCtN, Ordinsnces, regulatians, Cotes, and standass of legaty

Wi LAaiction. Licensre shafl 00l or couse ba by oalned Alits

ravals and gyulhonzalions nequired by LxLentan's attions pusyent 10 this

Liconsoo nor s agens shad inkereye with the use of |ha Licanse
inlevest af any ather Indwdud or gnity in tha Licensad Propenty.

{Comaction Podad] If Liceras fafs ta corredd the d
may-tahe any action determined by Liconsor o b

wilthout bnilation making any reper of tadificaton io
improvements of facdes. hagnasa shal rg Al
default. a8 conthasively delermined by LigAcmeing]
presenta licereea a statermend of sochad

2050il04 b Licensee horn Covecahp i
arlsing fram all vepairs or moadica¥has
an ha Ucersed MNuperty.

grCiusve and nothing herein shall prvant
protibil Licensor from pemnbing

anolhes snéty ko & pnsar Sl aol te Usbile 1o Ligensen 1or
any damags ta publ ed upan the Licensed Fraperty.
Nathing In Lhis licese powvers and privileges praniod

Ucansar by Ihe laws d‘ﬂ'é

:?‘é“dﬂ Licensan {Indambory dls successars and assigng,
ng Jcansr {indermniler], and the dirclors, athcers, evpluyess,
= ¥ M&éfﬂ against and fram any daim, demand, lawsuit or aclion af
tods, Rer directy or indireclly ansang ol of (a) 848 or omissigrs of
4 . deoclons, Or emplayees, (b Liognses’s v or pooupancy of e
Jhi purpases comemplaiod by s License, induding byt ngt lutad to
dimms by hird parbed ¥ep wntad ot perriled ando ing Licensed Praperly, dilber expressly or
mpling. by Licorea@ S by tha nadure of Licendees development 1 ather use pursuan Lo this
Ueenisa, o (c| Utmsen's talure to comply with or {Ur$d its obligations estabished by Bs License
ar bry liw, and whiether such damage ar $o35 & 10 person ar properly. Such ghligalion kb Indemiviy
shet axtend o and encompass Al custs incured by Ucensor i defanding &painsl msbject dawns,
Jomands, Lwsult or aCN0Ny, Inchsdng thaugh not Bmiled o ALEMEY, winass kNd Ayist winess
‘a8, and any oiher litigation reltod expensas. Licavies shall have no ohllgagon bo Indemmiy
Joensor gsins Babdlty dreclly alltributablo o the naglipence or willful acbon of the Licansar, s
firaciors. officars. employses. sgents, Muccessors ar 2saigns, Tha prodaions of this socton ghall
wrvhve {earination of this leonze

o *Governmont fatnits Py - Tort Clawre Arg: By ontenng indo this Agreamend, fg (Hs It and
IS putdc employees’ 25 defingd vi 1hg New Merico Tord Jlaims Act mnd the Litencea ang s
PUblC eMpioytes” 23 defined in the Now Mealco Tert Claims Agt da nat walve severesgn
mrmauty, 4o Net wikve Ay Seleine(s) andior do ol widve sny Ertationds) of abllly purduonl
#w. No prowsion | itys Apresment moddies andior waluss any provsion of tha New Maxico Ter
ZTakra Act. Hawever, within the hmutataas above sialed. sach party shatl be respanaitie for theer
e hQhQenr #2is T Agreement 13 anl miandad by any of ils provisson 13 Creale in the puthic,

w4 Only - derre

RCCTION 11 Ligancor's Rahd bg $spec!
1 Ulzrear may enler any par of the Licensad Fropeny at all measanatde Umes o roke an
pection herso! Dudng anmy consruchon by Licensee, Lcensar may insgact all enching.
tiing emd ather related 1l3ma and require conformance wilh all tequirerments and
JPecifications astaghahed by Licensar.

S" @91 2 Utensee shad miessa Litensar for 1 damages angng (ak of any defay. whethar reasonable

@ urweasonatke, or loreaeeable or undoreséealte, by Licensor sn ponmiting ot nipectng sny weark
on he Ueensed Presmisns. Tha piiddions of tis sachan shall sundvs termination of this icenas.

SECTION 12. Serwce of Molice: AR Mobces and damands reqrad o¢ permitiad by this Icense
shat bein wriling and shall be dogmaod 10 have been given propoy whan (i) seat by cenfed mad
(postage hty prepaid} o the (especive address as fumeshed by &Aher panty to Tha ofhor pursuant
1o Lus 5achon. {H) defvered persongly [0 1be parfies herelo

SFCTION 13 WARTR: No waiver by exlther parly of any breach of any of the cuvenants o
Cundons of [hs boange which are 10 be perfamed by the vlver party shail be consinaed &s »
wanyer of 30y suczreding breach of he same of any other covanant of condiliora.

SECTION 4. Anemeys Fees yoon Dalgu. 1 Licenser dodaults In 24 $arely pefomanca of ils
vbligations. under thy Licanae, the bicensar shall be enlitlad 16 recover cour Co6Ys and redsanabla
Alornay' s tees, ea detesminad by 3 €U, # Aty sUA or proseReng D enferce ds Aghts under Ui
Ucense Tho foregoing ahall nat in any way i or [ealdet ey right o ramedy at 3w o¢ equity
whiCh aud althewise be availabie [0 such pary in defaun

SECTION 15. Fore Masyre: I ether pariy is renderat ungbie, whollty of w pad, by lorce
magewre 10 cary Dulits obligations 1wdor hes Lxcense, ulber than (e obligalion of Licevesee (o
mad ¢ payments ol amounts due haeunder, then tha otligabons of both Loenseq and Licensor, sa
far as thay are sMecied by such kgroe mapune, shal be suspended during Mme cordinuznon of Iny
nabfity w caused, Bk far Ao long=r penod, and such Cause thal so far as passibio B3 (emedied
widtu @ rearonzble ime Tha Lo “farce Majeure” o crmplayed In W s LK2rae shall mean 3cts of
God, siries, Ipchoutls, of olher inchestnal disharbancas, Bcls of public enemigs, wars, blocksdes,
Msunechans, riols, epademucs, Wadslides, lightning. aarthquales, fites, sloams, Aoods, waahouts,
internupbons Gy government nol due 10 the (U of the parves. clvil disthuiancea, explasions, or
undons.eeatfq 3Ca00 of NONBCKN by gowarnTNLal bodies @ approving T appiicadans fo
8pptovals or pemils ar gny maledd charge in drourslances arising oul of legislation. regdation
* or Wgaban. Nalhing «n #is 5@C800 STaR require Licensor ba soHie 8 stale.

SCCTON 16 Epjep Agreemert: Changos AN Execution  Tha License, Incuding its specified
sddenta snd exunty. f any, cona¥utet the enbire agreamant betwaen the partigs. and any
mMencmert herefo mus| e n wiiling, sigred by bath partiag,

SECTION 17. Weter flamgqa; Licensar shad nal be Lable far any Joss susigined by Licanses, s
afficer, employaes, ayenls, 2ssgns of nvilaes an he Ucensed Froparly bechime of water
darnage irom any sources whalsoever INAUENg bt Nt lmited &0, 4000, trairsge, of run-aff.
urospacive & any pror knawiedipe by Licensor of the possbiity of such Saod, dramage, o nanalf,
or any 3. DMissian o noghgonce of Licensar, members of uls gavenning body, duactars, afficers,
emplopees, 3goNls of dssigns, ansing drom ogeraiun or mainonanca o ey Rio Grande Praject
dés, tanal, draun or et warks




- EBID Permit/t i8R EcE Schedulc
Board Approved “Proposed”™ F8¢s on October 12,2005

Existing
1. Administrative Fee (non-farm uses) minimum of  $300.00+
' Administrative costs include, but are not limited to the Jollowing:
- Engineering review ‘
- Legal review

- Reviews required by federal, state, or loca) agencies
- Coordination with other agencies
- Construction inspecfion
- Document preparation
~  Rights-of-use assistance
- Appraisals for right-of-use and right-of-way
- Other applicable charges
+indexed by 30% for overhead.

Proposed
$500.00+

33% (actual)

2, Re-assigument, modification, or amendment of Heense $ 50.00 $ 50.00
3. Land Use Fee:
a. Base Indexed using the current published prime interest rate for
the term of the license using the formula:
L (1+R) -
Lr=1x 2
Where
Lt = Total Land Use Fee
_ Lp - Base Land Usc Fee
R = Index coefficient
N = Term of License {in ycars)
(1) Crossing per iinear foot 3 015 § 050
(2) Parallel N per linear foot 5 0.01 $ 025
-+- (3) Are* T per square foot $ 005 $ 010
*Including uses such as Behive Placement,
Temporary Use of ROW,
4. Discharge Fee {non-farm uses)
a. Annual Charge Based upon the acre-feet of water discharged.
The charge will be the same as the "Excess Water Charge® charged by EBID to its
Waler users. :
b. Carmiape Charge per linear foot $ 0.0 $ 015
From the point of discharge to point leaving District
* facilities, per year, per term of license.
5. Blaonket Agreement Fees shall be negotiated with Licensee prior to execution
of the agreemenl.
6. Removal of Dirt/Fill/Scdiment 31.50 per cubic yard
Note: This fec was previously updated in 2005
7. Application Fee $50.00




