$i City of Las Cruces

PEOPLE HELPING PEOPLE
Council Action and Executive Summary

Item# 3 Ordinance/Resolution# __ 14-128
For Meeting of For Meeting of February 4, 2014
{Ordinance First Reading Date) {Adoption Date)

Please check hox that applies to this item:
[ lQUASI JUDICIAL [ ILEGISLATIVE DJADMINISTRATIVE

TITLE: A RESOLUTION TO APPROVE A MEMORANDUM OF AGREEMENT BETWEEN THE
CITY OF LAS CRUCES AND THE NEW MEXICO DEPARTMENT OF
TRANSPORTATION, TO ACCEPT GRANT FUNDING IN THE AMOUNT OF
$192,672.00 FOR THE PURCHASE REPLACEMENT OF ROADRUNNER TRANSIT
VEHICLES, TO OBLIGATE A LOCAL MATCH AMOUNT OF $48,168.00, AND TO
ADJUST THE FY 2014 BUDGET.

PURPOSE(S) OF ACTION:
Accept funding.
COUNCIL DISTRICT: All
Drafter/Staff Contact: Department/Section: Phone:
S. Nicole Williams Financial Services / 541-2716
Grants Administratigh

City Manager Signature: (DM

BACKGROUND / KEY ISSUES / CONTRIBUTING FACTORS:

The New Mexico Department of Transportation (NMDOT) requests the City of Las Cruces (City),
on behalf of the Transit Section, enter into a Memorandum of Agreement to accept federal grant
funding in the amount of $192,672.00 as approved under the Section 5339 Bus and Bus Facilities
Program to be used for the purchase of replacement Dial-a-Ride vehicies for RoadRUNNER
Transit. There is a $48,168.00 local match requirement.

SUPPORT INFORMATION:

1. Resolution.
2. Exhibit “A”, Memorandum of Agreement.
3. Exhibit “B”, Budget Adjustment.

(Continue on additional sheets as required)
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SOURCE OF FUNDING:
Is this action already budgeted?
Yes | [X|| See fund summary below
No | [l If No, then check one below:
Budget [ Expense reallocated from:
Adjustment
Attached | [ ]| Proposed funding is from a new revenue
source (i.e. grant; see details below)
[l Proposed funding is from fund balance
in the Fund.
Does this action create any
revenue? Yes | [X| Funds will be deposited into this fund:
5921 in the amount of $192,672.00
for FY14.
No [_]l There is no new revenue generated by
this action.
BUDGET NARRATIVE

Grant revenue funds will be established in Fund 5921 Transit Grants in the amount of
$192,672.00 under project code 24216. Grant funded expenses will be recorded in Fund 5921:
Transit Grants under project code 24216 in the amount of $192,672.00. Match funded expenses
will be recorded in Fund 5920: Transit Operations under project code 24216 in the amount of
$48,168.00. A transfer of funds will be required from Fund 1200: Vehicle Acquisition Fund to Fund
5920: Transit Operations in the amount of $48,168.00 to meet the match requirement. Both grant
and match funds will be drawn down as purchases are made.

FUND EXPENDITURE SUMMARY

Fund Name(s) | Account | Expenditure | Available Remaining| Purpose for
Number(s) Proposed Budgeted Funds Funds Remaining Funds
in Current FY
Transit Grants | 59323050- 4 $192,672.00* | $192,672.00* $0 None
851100-
24216
Transit 59323010- | $48,168.00" $48,168.00% $0 None
Operations 851100-
24216
*Upon approved budget adjustment.
OPTIONS / ALTERNATIVES:
1. Vote “Yes”; this will approve the Memorandum of Agreement between the City and
NMDOT, accept grant funding, and will adjust the FY 2014 budget.
2. Vote “No”; this is not an option as the federal grant funding is awarded to cover the

replacement of Dial-a-Ride vehicles for RoadRUNNER Transit.

Rev. 02/2012

{Continue on additional sheets as required}
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3. Vote to “Amend”; this is not an option as funding is specific to approved expenditures as
stipulated under the NMDOT Section 5339 Bus and Bus Facilities Program.

4, Vote to “Table”; this is not an option as funding is constrained by a specific period of
performance.

REFERENCE INFORMATION:

N/A

(Continue on additional sheets as required)

Rev. 02/2012
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RESOLUTION NO. 14-128

A RESOLUTION TO APPROVE A MEMORANDUM OF AGREEMENT BETWEEN
THE CITY OF LAS CRUCES AND THE NEW MEXICO DEPARTMENT OF
TRANSPORTATION, TO ACCEPT GRANT FUNDING IN THE AMOUNT OF
$192,672.00 FOR THE PURCHASE REPLACEMENT OF ROADRUNNER TRANSIT
VEHICLES, TO OBLIGATE A LOCAL MATCH AMOUNT OF $48,168.00, AND TO
ADJUST THE FY 2014 BUDGET.

The City Council is informed that:
WHEREAS, the New Mexico Department of Transportation, under the Section

9339 Bus and Bus Facilities Program, requests the City of Las Cruces, on behalf of the
Transit Section, enter into a Memorandum of Agreement to accept federal grant funding
in the amount of $192,672.00 for the purchase of replacement Dial-a-Ride vehicles for
RoadRUNNER Transit, as indicated within Exhibit “A”, attached hereto and made part of
this resolution; and

WHEREAS, there is a local match of $48,168.00 required.

NOW, THEREFORE, Be it resolved by the governing body of the City of Las
Cruces:

(1)

THAT the City of Las Cruces is approved fo enter into a Memorandum of
Agreement with the New Mexico Department of Transportation to accept a federal grant
award in the amount of $192,672.00.

(I

THAT the required match of $48,168.00 is hereby obligated as per grant

requirements.
(1)
THAT grant funding will be used for the purchase of replacement Dial-a-Ride

vehicles for RoadRUNNER Transit.
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(V)
THAT the FY 2014 Budget is hereby adjusted as outlined in Exhibit “B”, attached
hereto and made part of this resolution.
(V)
THAT City staff is hereby authorized to do all deeds necessary in the

accomplishment of the herein above.

DONE AND APPROVED this day of , 20
APPROVED:
Mayor
ATTEST:
City Clerk
(SEAL)
VOTE:

Mayor Miyagishima:
Councillor Siiva:

Moved by: Councillor Smith:
Councillor Pedroza:
Seconded by: Councillor Small: h

Councillor Sorg:
Councillor Levatino:

APPROVED AS TO FORM:

CityAttorney™
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FISCAL YEAR 2014(FY 14)
MEMORANDUM OF AGREEMENT
BETWEEN
THE NEW MEXICO DPEPARTMENT OF TRANSPORTATION
AND

CITY OF LAS CRUCES

This Agreement is between the STATE OF NEW MEXICO, acting through its DPEPARTMENT OF
TRANSPORTATION, Transit and Rail Division, (Department), and the CITY OF LAS CRUCES, (Subgrantee).
This Agreement is effective as of the date of the last party to sign if on the signature page below.

Whereas, 49 U.S.C. §5339 provides federal capital assistance for public transit agencies in small urbanized areas to
replace, rehabilitate and purchase buses and transit-related equipment and to construct bus-related facilities; and,

Whereas, the State of New Mexico participates in the 49 U.S.C. §5339 Bus and Bus Facilities Program (Program);
and,

Whereas, the Governor of the State of New Mexico designated the Department to administer the Program funds;
and,

Whereas, the Designated Recipient must apply to the Federal Transit Administration (FTA) for Program funds on
behalf of the small urban public transit agencies; and,

Whereas, the Subgrantee is a current provider of urbanized public transit service in the State of New Mexico with a
currently executed FTA Certifications and Assurances; and,

Whereas, the Department applied for financial assistance available under the Program, which was approved by the
Department and (FTA).

Now, therefore, pursuant to Section 67-3-28 NMSA 1978, the parties agree as follows:
1. Scope of Program.

A. Use of Capital Equipment
The Subgrantee agrees that any capital equipment purchased or facilities constructed under this Agreement,
shall be used to provide a wide range of public transportation or multimodal alternatives services. If the
equipment and/or facilities are not used in this manner or withdrawn from service, the Subgrantee shall
notify the Department verbally and in writing, either hand-delivered or send by U.S. Certified Mail, five (5)
working days of such event, and shall return the Program equipment and facilities in accordance with
Section 15. Use of Program Equipment and Facilities.

2. Cost of Program.
The Department shall provide partial funding to the Subgrantee to cover capital expenses of the Program in an
amount not to exceed $192,672.00 as described below:

Category/Match Ratio FY 14

TOTAL FEDERAL LOCAL
TOTAL CAPITAL (80/20) $240,840.00 $192,672.00 $48,168.00
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This program is funded with grants provided by the FTA, Catalog of Federal Domestic Assistance number
20.526. The Department’s share of Program expenses shall be obtained from the federal government. State
funds will not be earmarked or disbursed to fund the Program. The Department shall not be responsible for any
other costs incurred by the Subgrantee. The Subgrantee shall take all actions necessary to fund its share of the
Program.

Method of Payment.

The Department shall reimburse the Subgrantee for the Department’s share of the Program costs upon receipt of
invoices, with sufficient supporting documentation as determined and/or approved by the Department,
indicating that expenses have been paid. All expenses must be actual and listed on the invoice as charged.
Rounding up or down, other than the total, is not permitted. Only those expenses or percentage thereof,
properly documented and deemed eligible, shall be reimbursed. The Department may withhold payment of
invoices that are incorrect and/or incomplete.

Eligible Costs.

Eligible Costs are those costs attributable to and allowed under the Program and the provisions of:

A. Office of Management and Budget (OMB) Circular A-87, relocated to 2 CFR 225, "Cost Principles
Applicable to Grants and Contracts with State and Local Governments."

B. OMB Circular A-102, "Uniform Administrative Requirements for Grants-in-Aid to State and Local
Governments."

C. OMB Circular A-102, Attachment O, “Standards Governing State and Local Grantee Procurement."

D. OMB Circular A-133, "Audit Requirements", Audits of States, Local Governments and Non-Profit
Organizations."

E. Executive Order 12372 "Intergovernmental Review of Federal Programs."

Capital costs incurred by the Subgrantee prior to the effective date of this Agreement or after termination are
not eligible for reimbursement. However, capital cost incurred retroactive when the Agreement is signed and
the federal funds obligation date are eligible for reimbursement.

Subgrantee shall have the twenty percent (20%) matching capital funds encumbered at the time the vehicle
order is placed with the vendor and a copy of the Purchase Order must to be sent to the Department under this
active Agreement. The Subgrantee’s twenty percent (20%) match for capital expenses shall be provided in cash
from sources other than federal funds.

State General Appropriation Funds Not Obligated.

Nothing in this Agreement shall be construed as obligating state general appropriation funds for payment of any
debt or liability arising under this Agreement. The parties expressly acknowledge that all payments made under
this Agreement are from federal funds appropriated for these purposes.

Term.

This Agreement becomes effective upon signature of all parties. The effective date is the date when the last
party signed the Agreement on the signature page below. Only eligible costs incurred under this Agreement
from October 1, 2013 to September 30, 2015 may be reimbursed. This Agreement shall expire September 30,
2015, or when Federal funding is expended, whichever occurs first. Federal funds not expended by September
30, 2015, shail revert to the Department,

Termination for Cause.

The Department has the option to terminate this Agreement if the Subgrantee fails to comply with any
provision. A written notice of termination shall be given at least thirty (30) days prior to the intended date of
termination and shall identify all of the Subgrantees breaches on which the termination is based.

‘The Department may provide the Subgrantee a reasonable opportunity to correct the breach. If within ten (10)
days after receipt of a written notice of termination, the Subgrantee has not corrected the breach or, in the case
of a breach which cannot be corrected in ten (10) days, the Subgrantee has not begun and proceeded in good
faith to correct the breach, the Department may declare the Subgrantee in default and terminate the Agreement.
The Department shall retain any and all other remedies available to it under the law. Upon termination of this
Agreement, the Subgrantee shall return the Program equipment as specified in Section 1. Scope of the Program.



8.

10.

11.

12.

13.

40

Appropriations.

The terms of this Agreement are contingent upon sufficient appropriations and authorizations being made by the
Congress of the United States. If sufficient appropriations and authorizations are not made, this Agreement shall
terminate upon written notice from the Department to the Subgrantee, The Department’s decision as to whether
sufficient appropriations are available shall be accepted by the Subgrantee and shall be final.

Termination Management, Allowable Costs.

In the event of termination, neither party may nullify obligations already incurred for performance or failure to
perform. The Subgrantee shall be paid for all the allowable costs incurred prior to the date of termination,
subject to audit verification by the Department or its duly authorized representative. The Subgrantee shall not
be paid for any costs incurred that are inconsistent with, or contrary to, the terms and conditions of this
Agreement.

Breach and dispute resolution.

Disputes which cannot be resolved informally by the parties shall be decided in writing by a representative of
the Department’s Transit and Rail Division. The Subgrantee has ten (10) days from receipt of the decision to
file a written appeal with the Transit and Rail Division. Upon appeal, the Subgrantee will be afforded an
opportunity to be heard and to offer evidence in support of its position. The decision of the Transit and Rail
Division on appeal shall be binding.

Procurement Requirements and Buy America.

The Subgrantee shall purchase Program equipment pursuant to procedures established by the United States
Department of Transportation (U.S. DOT), the FTA, applicable New Mexico State Law, and the standards set
forth in: Third Party Contracting Guidance, FTA Circular 4220.1F; Americans with Disabilities Act of 1990,
Pub. L. No. 101-336; and Pre-Award and Post-Delivery Audits of Rolling Stock Purchases, 49 C.F.R. Part 663.

The Subgrantee agrees to comply with 49 U.S.C. §5323(j) as amended by MAP-21 and FTA regulations, “Buy
America Requirements,” 49 C.F.R. Part 661 to the extent those regulations are consistent with MAP-21
provisions, and subsequent amendments to those regulations that may be promulgated.

Prior to awarding a bid award or execution of a contract for services or capital equipment in excess of $2,500,
the Subgrantee shall seek concurrence in writing from the Department.

Rolling Stock.
In acquiring rolling stock, the Subgrantee agrees as follows:

A.  Method of Acquisition. In compliance with 49 U.S.C. § 5325(f), the Recipient agrees that any third party
contract award it makes for rolling stock will be based on initial capital costs, or on performance,
standardization, life cycle costs, and other factors, or on a competitive procurement process.

B.  Multi-year Options. In accordance with 49 U.S.C. § 5325(e)(1), a Recipient procuring rolling stock
financed with Federal assistance under 49 U.S.C. chapter 53 may not enter into a multiyear contract with
options, exceeding five (5) years after the date of the original contract, to purchase additional rolling stock
and replacement parts.

C.  Pre-Award and Post-Delivery Audits. The Recipient agrees to comply with the requirements of 49 U.S.C.
§ 5323(m) and FTA regulations, "Pre Award and Post Delivery Audits of Rolling Stock Purchases," 49
C.F.R. Part 663, and any amendments to those regulations that may be promulgated.

D.  Bus Testing. To the extent applicable, the Recipient agrees to comply with the requirements of 49 U.S.C.
§ 5318(e} and FTA regulations, "Bus Testing," 49 C.F.R. Part 665, and any amendments to those
regulations that may be promulgated.

Insurance.

The Subgrantee shall, as appropriate, maintain satisfactory to the Department, liability, comprehensive,
collision, and uninsured motorist insurance adequate to protect the Program equipment and facilities. The
Department is to be named as an additional insured and a loss payee on Subgrantee’s policy for each vehicle on
which the Department has a lien and under a general liability policy. A certificate of insurance must be
provided to the Department and it shall state that coverage provided under the policy is primary over any other

3
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valid insurance. The Subgrantee shall provide the Department documentation of subsequent renewals and shall
keep on file a copy of the insurance policy, which shall be accessible to the Department.

The Subgrantee shall require contraciors hired to perform the services under this Agreement to have a
commercial general liability insurance policy. The Department is to be named as an additional insured on the
contractor’s policy and a certificate of insurance must be provided to the Department and it shall state that
coverage provided under the policy is primary over any other valid insurance.

The Subgrantee shall require contractors hired to perform services under this Agreement to indemnify, defend
and hold harmless the State of New Mexico, the Department, its officers, agents and employees from and
against all suits, actions or claims of any character brought because of any injury, including death or damages
arising out of confractors’ construction or maintenance activities pursuant to this Agreement, as memorialized
herein and subject to any additional permit that may be required of the contractor to perform said activities.

New Mexico Tort Claims Act.

As between the Department and the Subgrantee, neither party shall be responsible for liability incurred as a
result of the other party’s acts or omissions in connection with this agreement. Any liability incurred in
connection with this Agreement is subject to the immunities and limitations of the New Mexico Tort Claims
Act, Section 41-4-1, et seq., NMSA 1978. This paragraph is intended only to define the liabilities between the
parties and it is not intended to modify, in any way, the parties’ liabilities as governed by the common law of
the New Mexico Tort Claims Act.

Use of Program Equipment and Facilities.

A. A Program Vehicle Inventory must be completed for each for each vehicle that will be used in the
Program. The Program Vehicle Inventory shall be returned with the signed Agreement.

B. Each vehicle must contain a fire extinguisher, first aid kit {(including a blood borne/biohazard kit),
fluorescent triangles and/or safety flares, reflective vests for drivers, flashlights, and webcutters/seat belt
cutters.

C. The Program equipment and facilities shall be used to provide public transportation service within the
described service area and in the manner described in Sectionl. Scope of Program.

D. Failure to use the equipment and facilities as described in Section I. Scope of Program shall be
considered a material breach of contract subject to the provisions of Section 7. Termination for Cause.

E. The Subgrantee shall notify the Department immediately of vehicular accidents, thefis, or vandalism
involving Program equipment and facilities. Failure {o notify the Department shall be considered a
material breach of contract subject to the provisions of Section 7. Termination for Cause.

F.  The Department may require that Program equipment purchased under FTA programs, on which liens are
held, be returned to the Department. Such Program equipment shall be returned in good working
condition within ten (10) working days or as stipulated by the Department. If the Subgrantee fails to
return the equipment, the Department, as the recorded lien holder, shall have the right to immediately
repossess the vehicle(s) by whatever means available to it under New Mexico law,

G. Upon termination of the Agreement under Section 7. Termination for Cause, the Subgrantee shall not be
eligible for reimbursement of any costs associated with the vehicle(s) purchase or be entitled to damages
arising from Program operations, except that the Subgrantee shall be reimbursed for its pro-rata share of
the Program equipment’s depreciated value as determined by the Straight Line Depreciation method.

H. The Subgrantee agrees that no modifications will be made to Program vehicle(s) with liens held by the
Department without prior written approval of the Department. If unapproved modifications are made, the
Subgrantee is responsible for the cost of restoring the vehicle(s) to its original condition.

I.  If the Subgrantee wants to remove any Program equipment or facilities from service or dispose of such
equipment either as a result of planned withdrawal or casualty loss, the Subgrantee shall contact the
Department to obtain specific disposition instructions.
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J.  The Subgrantee shall follow the equipment manufacturer’s minimum standards and recommended
preventive maintenance schedules. The Subgrantee shall maintain the equipment and facilities in a clean,
safe, and mechanically sound condition. The Department or its authorized representative has the right to
conduct periodic inspections during normal business hours for the purpose of confirming maintenance
pursuant to this clause. The Subgrantee shall prepare reports describing usage, any modifications, and
other related information for such periods of time and frequency as may be prescribed by the Department.

16. Charter Bus Requirements.
The Subgrantee agrees to comply with 49 U.S.C. §5323(d) and 49 C.F.R. Part 604, which provides that
recipients and sub recipients of FTA assistance are prohibited from providing charter service using federally
funded equipment or facilities if there is at least one private charter operator willing and able to provide the
service, except under one of the exceptions at 49 C.F.R. Part 604.9. Any charter service provided under one of
the exceptions must be "incidental." (For example, it must not interfere with or detract from the provision of
mass fransportation).

17. School Bus Requirements,
Pursuant to 49 U.S.C. §5323(f) and 49 C.F.R. Part 605, recipients and sub recipients of FTA assistance may
not engage in school bus operations exclusively for the iransportation of students and school persennel in
competition with private school bus operators unless qualified under specified exemptions. When operating
exclusive school bus service under an allowable exemption, recipients and sub recipients may not use federally
funded equipment, vehicles, or facilities.

18. Certificate of Title for Vehicles.
Any title to capital equipment the Sub grantee purchases will reflect in a lien in favor of the Department. The
liens will remain in effect as listed below in the text box.

Category Typical Characteristics Minimum Life
{whichever comes first)
Approx.
Length GVW Seats | Average Cost Years Miles
Heavy-Duty Large Bus 35t048 f. 33,000t0 | 27t0 | $325,000t0 12 500,000
and 60 fi. 40,000 40 over

artic. $600,000

Heavy-Duty Smail Bus 30A. 26,00010 | 2610 | $200,000 to 10 350,000
33,000 35 $325,000

Medium-Duty and 30 fi. 16,000t0 | 22 to $75,000 to 7 200,000
Purpose-Built Bus 26,000 30 $175,000
Light-Duty Mid-Sized 25t035 ft. 10,000 to | 16to $50,000 to 5 150,000
Bus 16,000 25 $65,000
Light-Duty Small Bus, 16 to 28 fi. 6,000t0 | 10to $30,000 to 4 100,000
Cutaways, and 14,000 22 $40,000
Modified Van

The Subgrantee shall pay all costs associated with obtaining, securing, and maintaining titles and liens,
including the payment of all applicable taxes and fees.

19. Duration of Lien.
The Subgrantee shall not pledge or collateralize any vehicles purchased under this Agreement without written
authorization from the Department. This restriction is in effect from the date a title certificate is issued to when
the Department releases the lien pursuant to Section 18 Certificate of Title for Vehicles. For specifics on
disposition of vehicles after title lien is released, please refer to the Vehicle Title Release and Disposition
sections of the New Mexico State Management Plan for the Administration of Federal Transit Grants.

20. Reporting Requirements.
A. Daily Pre/Post Trip Inspection Records — The Subgrantee shall keep daily Pre/Post Trip Inspection

Records on the use of each transit vehicle and shall submit to the Department, upon request, such
information. :
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B. Annual Reporting — A certification that the Program equipment will be used in accordance with the terms
of the Agreement shall be submitted to the Department by submitting the annual FTA Certifications and
Assurances.

The Subgrantee’s failure to submit reports in a timely manner on the dates specified shall be a material breach
of this Agreement and shall be subject to termination as provided in Section 7. Termination for Cause.

Retention of Records.

The Subgrantee shall maintain alf books, documents, papers, accounting records, reports and other evidence
pertaining to costs incurred in the Program for five (5) years after the date of termination or expiration of this
Agreement.

Access to Records. :

The Subgrantee shall grant authorized representatives of the Department, the state and the federal government
access to books, documenis, papers, reports, and records of the Subgrantee or its subcontractors, which are
directly pertinent to this Agreement, for the purpose of making audits, examination excerpts, and transcriptions.
The Subgrantee agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy
excerpts and transcriptions as reasonably needed. The Subgrantee shall reimburse the Department for any
expenditure for which it received payment or reimbursement, as applicable, which is disallowed by an audit
exception by the Department, the state or federal government.

Audit.

The Subgrantee shall ensure that an annual audit of the Program based on the Subgrantee’s fiscal year shail be
conducted pursuant to OMB Circular No. A-133. The Subgrantee, prior to initiation of the audit, shall seek
written approval from the Department of the auditing firm. The Subgrantee agrees to provide the Department
with a copy of the audit report concerning any portion of the Agreement period as soon as it is released, but in
no case later than six months following the close of the local fiscal year. Audit costs are an eligible
administrative expense. Should the Subgrantee fail to produce the annual audit, the Department may, at its
option, commission such an audit payable out of Program funds.

Audit Exceptions.

If federal or state audit exceptions are made, the Subgrantee shall reimburse all costs incurred by the State and
the Department associated with defending against the exceptions, which includes but is not limited to costs of
performing a new audit or a follow-up audit, court costs, attorney's fees, travel costs, penaity assessments.

Immediately upon notification from the Department, the Subgrantee shall reimburse the amount of the audit
exception and any other related costs directly to the Department. In the notification, the Department may
inform the Subgrantee of the Department’s election to withhold an amount equal to the payment owed under
this Section from any future distribution owed to Subgrantee under this Agreement.

Third Party Beneficiaries.

It is not intended by any of the provisions of any part of this Agreement to create in the public or any member
thereof a third party beneficiary or to authorize anyone not a party to the Agreement to maintain a suit(s) for
wrongful death(s), bodily and/or personal injury(ies) to person(s), damage(s) to property(ies), and/or any other
claim(s) whatsoever pursuant to the provisions of this Agreement.

Contracting and Assignment.

The Subgrantee shall not contract any portion of this Agreement without prior written approval of the
Department. No such contracting shall relieve the Subgrantee from its obligations and liabilities under this
Agreement, nor shall any subcontracting obligate payment from the Department.

Except to a successor in kind, the Subgrantee shall not assign or transfer any interest in this Agreement or
assign any claim for money due or to become due under this Agreement without the prior written approval of
the Department.

Should subcontract{s) or an assignment be authorized by the Department, the subcontractor(s) and assignor(s)
shall be subject to all provisions of this Agreement. It shall be the Subgrantee’s responsibility to duly inform
the subcontractor(s) and assignor(s) by means of a contract or other legally binding document stipulating
responsibility to this Agreement.
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Subcontractors and Assignors of FTA funds must meet applicable Disadvantaged Business Enterprise {DBE)
Program requirements when funds are used in whole or in part to finance procurements for applicable products
and services. To that end, Subconiractors with confracting opportunities must sign and submit a Disadvantaged
Business Enterprise Race-Neutral Implementation Agreement for Federal Transit Administration Subgrantees,
which is attached as Certification 1.

No Federal Government Obligation to Third Parties.

A. The Department and Subgrantee acknowledge and agree that, notwithstanding any concurrence by the
federal government in or approval of the solicitation or award of the underlying contract, absent the express
written consent by the federal government, the federal government is not a party to this contract and shall
not be subject to any obligations or liabilities to the Department, Subgrantee, or any other party (whether or
not a party to that contract) pertaining to any matter resulting from the underlying contract.

B. The Subgrantee agrees to include the above clause in each subcontract financed in whole or in part with
federal assistance provided by FTA. It further agrees that the clause shall not be modified, except to
identify the subcontractor who will be subject to its provisions. T

Training.

The Subgrantee shall ensure that all drivers described in the Operations Profile are trained in the following
programs: first aid, cardiopulmonary resuscitation, blood borne pathogens, defensive driving, use of
wheelchairs, passenger safety, sensitivity and crisis management. The Department’s approved coniractor will
provide training in passenger safety, sensitivity and crisis management. All new drivers must be trained and
certified in the above listed areas within six (6) months of their date of hire. All full time, part time,
substitute/fill-in, or volunteer vehicle operators shall have in their possession valid certifications while operating
a public transportation vehicle.

In addition, the Department may require specific training for the Subgrantee. Attendance is required and failure
to attend shall result in a deduction in from the Subgrantee’s next invoice. This deduction will be an amount
equal to the Subgrantees’s pro-rata share: total cost of training incurred by the Department divided by the total
number of all individuals scheduled for training and multiplied by the total number of Subgrantee employees
failing to attend the scheduled training.

Should the Subgrantee fail to satisfy the terms and conditions as ocutlined, the Subgrantee may be found to be in
breach of contract and subject to the provisions of Section 7. Termination for Cause.

Transit Employee Protection Guidelines.

The Subgrantee agrees to protect transit employees pursuant to Section 5333(b) of Title 49 U.S. Code (formerly
Section 13(c} of the Federal Transit Act). The Subgrantee shall provide for the preservation of rights and
benefits of employees under existing collective bargaining agreements, continuation of collective bargaining
rights, protection of individual employees against a worsening of their positions in relation to their employment,
assurances of employment to employees of acquired transit systems, priority of reemployment, and paid training
or refraining programs.

Civil Rights Laws and Regulations Compliance.
The Subgrantee shall comply with all federal, state and local laws and ordinances applicable to the work called
for under this Agreement.

A. Nondiscrimination - In accordance with Title VI of the Civil Rights Act, 42 U.S.C. § 2000d, Section 303
of the Age Discrimination Act of 1975, 42 U.S.C. § 6102, Section 202 of the Americans with Disabilities
Act of 1990, 42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the Subgrantee shall not
discriminate against any employee or applicant for employment because of race, color, creed, national
origin, sex, age, or disability. The Subgrantee shall comply with applicable Federal implementing
regulations and such other implementing requirements FTA may issue.

B. Equal Employment Opportunity -. The following equal employment opportunity requirements apply to this
Agreement:
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1. Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil Rights Act, 42
U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Subgrantee agrees to comply with all
applicable equal employment opportunity requirements of U.S. Department of Labor (U.S. DOL)
regulations, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity,
Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement Executive Order No. 11246,
"Equal Employment Opportunity,” as amended by Executive Order No. 11375, "Amending Executive
Order 11246 Relating to Equal Employment Opportunity,” 42 U.S.C. § 2000e note), and with any
applicable federal statutes, executive orders, regulations, and federal policies that may in the future
affect construction activities undertaken in the course of the project. The Subgrantee agrees to take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, creed, national origin, sex, or age. Such action shall
include, but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment
or recruitment advertising, layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. In addition, the awarded contractor shail comply with
any implementing requirements FTA may issue.

2. Age - In accordance with Section 4 of the Age Discrimination in Employment Act of 1967, 29 US.C.
§ § 623 and Federal transit law at 49 U.S.C. § 5332, the Subgrantee agrees to refrain from
discrimination against present and prospective employees for reason of age. In addition, the
Subgrantee shall comply with any implementing requirements FTA may issue.

3. Disabilities - In accordance with Section 102 of the Americans with Disabilities Act, 42 U.S.C. §
12112, the Subgrantee agrees that it will comply with the requirements of U.S. Equal Employment
Opportunity Commission, "Regulations to Implement the Equal Employment Provisions of the
Americans with Disabilities Act,” 29 C.F.R. Part 1630, pertaining to employment of persons with
disabilities. In addition, the awarded contractor shall comply with any implementing requirements FTA
may issue.

C. The Subgrantee shall include these requirements in each subconfract financed in whole or in part with
federal assistance provided by FTA, modified only if necessary to identify the affected parties.

D. For assistance with a contract clause incorporating the requirements of the new DBE rule in 49 CFR Part
26, contact the FTA HelpLine at www.ftahelpline.com.

E. The Subgrantee also agrees to include these requirements in each contract financed in whole or in part with
federal assistance provided by FTA, modified only if necessary to identify the affected parties.

31. Disadvantaged Business Enterprise (DBE) Policy.

A. This Agreement is subject to the requirements of 49 CFR Part 26, Participation by Disadvantaged Business
Enterprises in Department of Transportation Financial Assistance Programs. The Department’s overall goal
for DBE participation is 8%, through race neutral means. A goal has not been established for this
Agreement.

B. The Subgrantee shall not discriminate on the basis of race, color, national origin, or sex in the performance
of the Agreement. The Subgrantee shall carry out applicable requirements of 49 CFR Part 26 in the
administration of the Program. Failure by the Subgrantee to carry out these requirements is a material
breach of the Agreement, which may result in the termination or other such remedy as the Department
deems appropriate. Each contract the Subgrantee signs with a contractor must include the assurance in this
paragraph (see 49 CFR 26.13(b)).

C. The Subgrantee agrees to ensure that Disadvantaged Business Enterprises as defined in 49 CFR Part 26
have the maximum opportunity to participate in the performance of Contracts and subcontracts financed in
whole or in part with Federal funds. In this regard, all recipients or contractors shall take all necessary and
reasonable steps in accordance with 49 CFR Part 26 to ensure that Disadvantaged Business Enterprises
have the maximum opportunity to compete for and perform contracts. Recipients and their contractors shall
not discriminate on the basis of race, color, national origin, or sex in the award and performance of U.S.
DOT assisted contracts. The Subgrantee will be required to report its DBE participation obtained through
race-neutral means throughout the period of performance.
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D. The Subgrantee is required to pay its contractors performing work related to this contract for satisfactory
performance of that work no later than 30 days after the awarded contractor’s receipt of payment for that
work from the Department.

E. The Subgrantee must promptly notify the Department, whenever a DBE contractor is terminated or fails to
complete its work, and must make good faith efforts to engage another DBE contractor to perform at least
the same amount of work. The Subgrantee may not terminate any DBE subcontractor and perform that
work through its own forces or those of an affiliate without prior written consent of the Department.

A Subgrantee of FTA funds must meet applicable DBE requirements when funds are used in whole or in part to
finance procurements of and contracts for applicable products and services. A Subgrantee with contracting
opportunities must sign and submit a Disadvantaged Business Enterprise Race-Neutral Implementation
Agreement for Federal Transit Administration Subgrantees, which is attached as Certification 1.

ADA Access.

The Subgrantee shall comply with 49 U.S.C. § 5301(d), which states the Federal policy that elderly individuals
and individuals with disabilities have the same right as other individuals to use public transportation services
and facilities, and that special efforts shall be made in planning and designing those services and facilities to
implement transportation accessibility rights for elderly individuals and individuals with disabilities. The
Subgrantee also agrees to comply with all applicable provisions of section 504 of the Rehabilitation Act of
1973, with 29 U.S.C. § 794, which prohibits discrimination on the basis of disability; with the Americans with
Disabilities Act of 1990 (ADA), 42 US.C. §§ 12101 et seq., which requires that accessible facilities and
services be made available to individuals with disabilities; and with the Architectural Barriers Act of 1968, 42
U.S.C. §§ 4151 et seq., which requires that buildings and public accommodations be accessible to individuals
with disabilities.

Program Fraud and False or Fraudulent Statements or Related Acts,

A. The Subgrantee acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, 31
U.S.C. §§3801 et seq. and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 31,
apply to its actions pertaining to this program. The Subgrantee certifies or affirms the truthfulness and
accuracy of any statement it makes pertaining to the resultant contract or the FTA assisted program for
which this work is being performed. The Subgrantee further acknowledges that if it makes, or causes to be
made, a false, fictitious or fraudulent claim, statement, submission or certification, the federal government
reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on Subgrantee
to the extent the federal government deems appropriate.

B. The Subgrantee also acknowledges that if it makes, or causes to be made, a false, fictitious or fraudulent
claim, statement, submission or certification to the federal government under a contract connected with a
program that is financed in whole or in part with federal assistance originally awarded by FTA under the
authority of 49 U.S.C. §5307, the federal government reserves the right to impose the penalties of 18
U.5.C. §1001 and 49 U.S.C. §5307(n)(1) on the Subgrantee, to the extent the federal government deems
appropriate.

C. The Subgrantee certifies to abide by these clauses and include the clauses in each subcontract financed in
whole or in part with Federal Transit Administration funds. Subgrantee further agrees that these clauses
shall not be modified, except to identify the subcontractor subject to its provisions.

D. All claims for compensation reimbursement and payment of any amounts due pursuant to this Agreement
are governed by the Fraud Against Taxpayers Act, §§ 44-9-1 through 44-9-14 NMSA 1978.

Lobbying.

A Subgrantee receiving $100,000 or more of 49 U.S.C. §5339 funds shall file the Lobbying Certification
required by 49 C.F.R. Part 20, “New Restrictions on Lobbying.” The Lobbying Certification is attached as
Certification 2. The Subgrantee must certify that it has not used federal appropriated funds to pay any person or
organization for influencing or attempting to influence an officer or employee of a member of Congress in
connection with obtaining any federal contract, grant or any other award covered by 31 U.S.C. §1352.
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If the Subgrantee hires a contractor, the contractor must provide the Lobbying Certification to the Subgrantee.
Each tier below the contractor shall also provide a Lobbying Certification. Such disclosures are forwarded from
tier to tier up to the Subgrantee.

Officials Not to Benefit.

Neither any member of the New Mexico Legislature nor any member of or delegate to Congress shall be
admitted to any share or part of this Agreement or to any benefit that may arise therefrom. The provisions of
this clause shall be extended to all public employees, officers, or tribal council members.

Energy Conservation.

The Subgrantee agrees to comply with mandatory standards and policies relating to energy efficiency, which are
contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation
Act. _

Clean Water and Air Requirements.

A. The Subgrantee agrees to comply with all applicable standards, orders or regulations issued pursuant to the
Federal Water Pollution Control Act, 33U.S.C. §§1251 et seq., and the Clean Air Act, 42 U.S.C. §§7401 et
seq. The Subgrantee agrees to report each violation to the Department and understands and agrees that the
Department will, in turn, report each violation as required to assure notification to FTA and the appropriate
United States Environmental Protection Agency Regional Office.

B. The Subgrantee agrees to include these requirements in each subcontract exceeding $100,000.00 and
financed in whole or in part with federal assistance provided by the FTA.

Debarment and Suspension.

Executive Order 12549, as implemented by 49 C.F.R. Part 29, prohibits FTA Subgrantees from contracting for
goods and services from organizations that have been suspended or debarred from receiving federally-assisted
contracts. Subgrantees shall include the certification and instruction language contained at 29 C.F.R. Part 29,
Appendix B, in all Invitations for Bids and Requests for Proposals (for inclusion by contractors in their bids or
proposals) for all contracts expected to equal or exceed $25,000.00, regardless of the type of contract to be
awarded.

The Subgrantee is required to verify that none of the Subgrantee’s principals, as defined at 49 C.F.R. Part
29.995, or affiliates, as defined at 49 C.F.R. Part 29.905, are excluded or disqualified as defined at 49 C.F.R.
Parts 29.940 and 29.945. By signing and submitting this Agreement, the Subgrantee certifies as follows:

The certification in this clause is a material representation of fact relied upon by the Department.
If it is later determined that the bidder/Subgrantee or proposer/Subgrantee knowingly rendered an
erroncous certification, in addition to remedies available to the Department, the federal
government may pursue available remedies, including but not limited to suspension and/or
debarment. The bidder/Subgrantee or proposer/Subgrantee agrees to comply with the requirements
of 49 C.F.R. Part 29, Subpart C while this offer is valid and throughout the period of any contract
that may arise from this offer. The bidder/Subgrantee or proposer/Subgrantee further agrees to
include a provision requiring such compliance in its lower tier covered transactions.

Central Contractor Registration Requirements.

Prior to payment of invoices and receipt of vehicles and equipment, Subgrantees must register and maintain
current registration in the Central Contractor Registration website, http./www.ccr.gov. Registration requires
having a Dun and Bradstreet Data Universal Number (DUNS), see htip.//www.dnb.com. The Department will
not provide vehicles, or make payments, until the Subgrantee demonstrates that it is registered with the CCR
website.

Federa! Grant Reporting Requirements.

Under the Federal Funding Accountability and Transparency Act, the Department is reqmred to report on
projects or activities, which are awarded federal grants of $25,000 or more. This information will be made
available to the public on www.lJSASpending.gov .

The type of information the Department is required to report includes:

10
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¢ Name of Subgrantee receiving the award

¢ Amount of Award

¢ Funding Agency

e NAICS code for contracts or the Catalog of Federal Domestic Assistance program number for grants

¢ Program source

¢ Award title descriptive of the purpose of the funding action

¢ Location of the Subgrantee, which includes the Congressional District

o Place of performance of the program or activity, which includes the Congressional District

¢ Unique identifier—DUNS—of the Subgrantee and its parent organization, if one exists

e Total compensation and names of the top five executives of the Subgrantee. This information is required, if
the Subgrantee in the preceding year received eighty (80) percent or more of its annual gross revenues in
federal awards, which exceeds $25 million annually, and the public has no access to this information under
the Securities Exchange Act or the Internal Revenue Code.

The Department will extract as much information as possible from the Subgrantee’s grant application and
standard reports. However, the Subgrantee will be required to provide additional information, which includes
the total compensation and names of the Subgrantee’s top five executives, if applicable. As specified earlier in
Section 50, “Registration Requirements,” of this Agreement, the Subgrantee shall register with www.ccr.gov
and DUNS and provide that information to the Department.

Severability.
In the event that any portion of this Agreement is determined to be void, unconstitutional or otherwise
unenforceable, the remainder of this Agreement shall remain in full force and effect.

Scope of Agreement.

This Agreement incorporates all of the agreements, covenants, and understandings between the parties
concerning the subject matter. All such covenants, agreements, and understandings have been merged into this
written Agreement. No prior agreements or understandings, verbal or otherwise, of the parties or their agents
shall become valid or enforceable unless embodied in this Agreement.

Applicable Law and Venue; Federal Changes.

The Subgrantee shall comply with all federal, state and local laws, ordinances, rules, warranties, assurances, and
regulations applicable to the performance of this Agreement, and as they may be amended or promulgated from
time to time during the term of this contract. This includes all applicable FTA regulations, policies, procedures
and directives, including without limitation those listed directly or by reference in the Master Agreement (From
FTA MA (19) dated October 1, 2012) beiween the Department and FTA. The Subgrantee shall make as part of
this Agreement between the Department and the Subgrantee the assurances and warranties which were signed
as part of the grant award. Venue shall be proper only in a New Mexico court of competent jurisdiction in
accordance with NMSA 1978, Section 38-3-1(G).

Incorporation of FTA Terms.

Provisions of this Agreement include, in part, certain Standard Terms and Conditions required by the U.S.
DOT. All contractual provisions required by the U.S. DOT, as set forth in FTA Circulars 4220.1F, and
9040.1F, are incorporated by reference. Anything to the contrary herein notwithstanding, all FTA mandated
terms shall be deemed to control in the event of a conflict with other provisions contained in this Agreement.
The Subgrantee shall not perform any act, fail to perform any act, or refuse to comply with any Department
request, which would cause the Department to be in violation of FTA terms and conditions, as referenced in the
current Federal Transit Administration Master Agreement shall prevail and be the instrument governing the
receipt of Federal assistance from the Federal Transit Administration. The Master Agreement can be viewed on
the web at http://www.fta.dot.gov/.

Amendment.
The terms of this Agreement may be amended by an instrument in writing executed by the parties.

11
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In witness whereof, each party is signing this Agreement on the date stated below that party’s signature.

Nevjxico Department of Transportation CI?)F”EKS CRUC

Kathryn Bender, ®eputy Secretary Signature
of Programs and Infrastructure

Robert L. Garza, P.E. City Manager
Name/Title (please print)

/0/25’//5 10121

Date Date

Approved as to Form and Legal Sufficiency by the Department’s Office of General Counsel.

3 7! . e
C(f/;q/sz»( ,/4 (1 j /O~ /'[.3
Cyr(t}ﬁ(a A. Christ, Assistant General Counsel Date
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50 EXHIBIT "B"
CITY OF LAS CRUCES
2013-14 Fiscal Year Budget
FUND DIVISION FUND TYPE
Transit Intermodal Center Transportation Proprietary Fund
Fund 5921 Enferprise Funds
2012-13 2013-14 2013-14
Prelim Actual Adopted Adjustment Adjusted
RESOURCES
Beginning Balance $ 477,853 16,646 (197,775) (181,129)
Revenues
Federal Grants 1,690,778 638,007 192,672 830,679
Operating Transfers In 0 0 0
Total Revenues 1,690,778 638,007 192,672 830,679
TOTAL RESOURCES $ 2,168,631 654,653 (5,103) 649,550
Expenditures
61L50 - Transit Intermodal Center 1,484,946 121,035 0 121,035
61L51 - Fed Transit Authority Award-Intermo 52,315 335,843 0 335,843
61152 - Intermodal Funding 2 812,500 0 0 0
24215 - U.S. Dot Dial-A-Ride FY 14 0 0 0 0
24216 - Nm Dot Bus/Facilities Sec 5339 FY 14 0 0 192,672 192,672
Operating Transfers Out 0 0 0 0
Total Expenditures $ 2,349,761 456,878 192,672 649,550
Accrual Adjustments 1 0 0 0
ENDING BALANCE $ (181,129) 192,775 (197,775} 0
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CITY OF LAS CRUCES
2013-14 Fiscal Year Budget

EXHIBIT "B" CONTINUED

FUND DIVISION FUND TYPE
Vehicle Acquisition Government General Funds
Fund 1200
2012-13 2013-14 2013-14
Prelim Actual Adopted Adjustment Adjusted
IRESOURCES
Beginning Balance $ 4,923,355 4,923,355 1,577,907 6,501,262
0 0 0
Revenues
Charges For Services 0 0 0
Miscellaneous Revenues (225,600) 60,000 60,000
Federal Grants 0 0 0
State Grants 0 0 0
Operating Transfers In 3,865,563 286,538 286,538
Fotal Revenues 3,639,963 346,538 0 346,538
TOTAL RESOURCES $ 8,563,318 5,269,893 1,577,907 6,847,800
Expenditures
Administration 1,698 86,047 86,047
Transportation 0 882,525 882,525
Parks & Recreation 131,407 210,345 210,345
Community & Cultural Services 0 47,250 47,250
Public Works 0 29,790 29,790
Las Cruces Police Department 1,532,157 390,542 390,542
Las Cruces Fire Department 0 826,875 826,875
Operating Transfers Out 716,356 982,180 48,168 1,030,348
Total Expenditures $ 2,381,018 3,455,554 48,168 3,503,722
Accrual Adjustments 319,562 0 0 0
ENDING BALANCE 3 6,501,262 1,814,339 1,529,739 3,344,078
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EXHIBIT "B" CONTINUED

CITY OF LAS CRUCES
2013-14 Fiscal Year Budget
FUND DIVISION FUND TYPE
Transit Transportation Proprietary Fund
Fund 5920 Enterprise Funds
2012-13 2013-14 2013-14
Prelim Actual Adopted Adjustment Adjusted
HRESOURCES
Beginning Balance $ 450,776 704,915 (231,577 473,338
IRevenues
Charges For Services 998,416 630,700 630,700
Miscellaneous Revenues 6,883 4,500 4,500
Federal Grants 2,421,190 2,521,037 2,521,037
Operating Transfers In 2,870,916 1,913,944 48,168 1,962,112
Total Revenues 6,297,405 5,070,181 48,168 5,118,349
TOTAL RESOURCES b 6,748,181 5,775,096 (183,409) 5,591,687
Expenditures
Transit Administrative Services 106,390 50,000 50,000
14100 - FTA Operating Assistance FY05 (03) 0 0 0
14106 - FTA Operating Assistance FY06 0 0 0
24109 - FTA Operating Grant FY09 0 0 0
24112 - FTA Operating Grant FY 12 1,467 0 0
24113 - FTA Operating Grant FY13 647,205 0 0
24114 - FTA Operating Grant FY 14 1,210 582,255 582,255
FTA Operating Assistance 0 0 0
14104 - FTA Operating Assistance FY04 0 0 0
24112 - FTA Operating Grant FY 12 0 0 0
24113 - FTA Operating Grant FY13 3,140,399 0 0
24114 - FTA Operating Grant FY 14 4,786 2,619,015 2,619,015
24183 - FTA - Bus And Bus Facilities 2,043 1,992 1,992
Transit Dial-A-Ride 0 0 0
24109 - FTA Operating Grant FY09 0 0 0
24111 - FTA Operating Grant FY11 0 0 0
24112 - FTA Operating Grant FY i2 0 0 0
24113 - FTA Operating Grant FY 13 1,525,620 0 0
24114 - FTA Operating Grant FY 14 2,964 1,040,921 1,040,921
24215 - U.S. Dot Dial-A-Ride FY 14 0 0 0
Transit Bus Maintenance 0 0 0
24109 - FTA Operating Grant FY(9 41,027 0 0
24112 - FTA Operating Grant FY 12 (1,057) 0 0
24113 - FTA Operating Grant FY13 575,121 0 0
24114 - FTA Operating Grant FY 14 1,353 411,915 411,915
24213 - FTA-Architectural And Engineer 0 731,875 731,875
61L04 - Transit Bus Wash 0 64,600 64,600
24181 - FTA - Jarc Planning Study 0 1,728 1,728
24216 - Nm Dot Bus/Facilities Sec 5339 FY 14 0 0 0
Operating Transfers Out 0 0 0
Total Expenditures $ 6,048,528 5,504,301 0 5,504,301
Accrual Adjustments 0 0 0 0
ENDING BALANCE 3 699,653 270,795 {183,409 87,386




