$ig City of Las Cruces

PEOPLE HELPING PEOPLE
Council Action and Executive Summary

item# 9 Ordinance/Resolution# 12-13-301
For Meeting of For Meeting of February 4, 2013
(Ordinance First Reading Date) (Adoption Date)

Please check box that applies to this item:
[ JQUASI JUDICIAL [ ILEGISLATIVE [XADMINISTRATIVE

TITLE: A RESOLUTION AUTHORIZING A CONTRACT BETWEEN THE CITY OF LAS
CRUCES AND WILLIAMS DESIGN GROUP FOR DESIGN OF THE EAST MESA
PUBLIC SAFETY FACILITY FOR THE CONTRACT SUM OF $837,550.00, PLUS AN
ALLOWANCE OF $63,339.72 FOR GROSS RECEIPTS TAX, AND AN AUTHORIZED
CHANGE ORDER CONTINGENCY OF $50,000.00; FOR A TOTAL CONTRACT
AUTHORIZATION OF $950,889.72.

PURPOSE(S) OF ACTION:

Procurement of architectural and engineering design services.

COUNCIL DISTRICT: All

Drafter/Staff Contact: ﬂepaMenﬂSection: Phone:
Tomas Mendez, Al Public Works/ Fagilities Management | 541-2583

City Manager Signature: 6 LJ%
,...\/

BACKGROUND / KEY ISSUES / CONTRIBUTING FACTORS:

The strategic plan implemented by the City of Las Cruces (City) included the development of a
public safety complex on the East Mesa that at a minimum would provide support for both fire
and police services, with room for future expansion. In support of this endeavor, funding for the
initial design was authorized by City Council via Gross Receipts Tax Revenue Bonds.
Subsequently, the New Mexico Legislature also authorized funding for design and construction
of such a complex during FY12. To minimize land acquisition costs staff reviewed the

availability of government-owned real estate options with the Bureau of Land Management
(BLM).

During March 2012, via Resolution Number 12-160, City Council authorized staff to apply for a
Recreation or Public Purpose Lease with BLM for property located near the intersection of
Sonoma Ranch Boulevard and Lohman Avenue. The purpose of this acquisition was to follow
through on the development of public safety facilities to serve the East Mesa.

City staff issued RFP (Request for Proposal) Number 12-13-301 for architectural and
engineering services, which resulted in the receipt of ten proposals in July 2012. The City's
Selection Advisory Committee (SAC) evaluated those proposals, interviewed seven firms, and
recommended negotiating a contract with Williams Design Group of Las Cruces, New Mexico.
Negotiations with the selected firm were successfully completed on November 30, 2012;
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subsequently Williams Design Group has been selected as the recommended architect to
deliver the required services.

The scope of work includes the design of the site and building for the new public safety facilities
as well as administration of the construction contract (should City Council opt to move forward
with construction in the next two to three years). The contract sum is $837,550.00, plus an
allowance of $63,339.72 for New Mexico gross receipts tax, and an authorized change order
contingency of $50,000.00 for a total authorization of $950,889.72. The term of the contract will
be approximately 48 months, sufficient time to cover the design phase, construction time (if
authorized), and a one-year warranty period.

SUPPORT INFORMATION:

1. Resolution.
2. Exhibit “A”, Purchasing Manager’s Request to Contract.
3. Attachment “A”, Draft contract between City and ASA Architects.

SOURCE OF FUNDING:
Is this action already budgeted?
Yes | X See fund summary below
No || _l] If No, then check one below:
Budget 1| Expense reallocated from:
Adjustment
Attached | [ ]| Proposed funding is from a new revenue
source (i.e. grant; see details below)
1] Proposed funding is from fund balance i
the ___Fund.
Does this action create any
revenue? Yes |[ ]| Funds will be deposited into this fund:
in the amount of for FY
No |[Xl| There is no new revenue generated by
I ' this action.

BUDGET NARRATIVE

City Council accepted a state legislative grant of $1,201,860.00 for the design and construction
of public safety facilities to be located on the East Mesa. The initial design budget is being
| employed thusly: $950,889.72 for the design of the facilities, including New Mexico gross
receipts tax and contingencies; with the balance of $250,970.28 reserved for construction of
the facilities and related infrastructure.
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FUND EXPENDITURE SUMMARY:

Fund Name(s) Account Expenditure| Available Remaining | Purpose for
: Number(s) | Proposed | Budgeted Funds Remaining
Funds in Funds
Current FY
State Grant Facility | 40806090- | $ 950,889.72| $ 1,201,860.00} $ 250,970.28| Construction
Improvements — 852100- costs.
East Mesa Public | 61B70
Safety Campus
OPTIONS / ALTERNATIVES:
1.

3.

4.

Vote “Yes”; this will approve the Resolution, authorizing the contract between the City and
the Wiliams Design Group of Las Cruces, New Mexico for the contract sum of
$837,550.00, plus $63,339.72 for NM Gross receipts tax and an authorized change order
contingency of $50,000.00 for a total contract authorization of $950,889.72.

Vote “No”; this will not approve the Resolution. Therefore, staff will be required to pursue
other options to obtain the needed design services for the proposed East Mesa public
safety facilities.

Vote to “Amend”, this could delay the project and staff may need to revisit the
procurement process.

Vote to “Table”; this could delay the project and staff may need to revisit the procurement
process. It also could potentially run inter reversion issues related to the State funding.

REFERENCE INFORMATION:

The resolution(s) and/or ordinance(s) listed below are only for reference and are not included as
attachments or exhibits:

1.
2.

Resolution 11-107
Resolution 13-051
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RESOLUTION NO. 12-13-301
A RESOLUTION AUTHORIZING A CONTRACT BETWEEN THE CITY OF LAS
CRUCES AND WILLIAMS DESIGN GROUP FOR DESIGN OF THE EAST MESA
PUBLIC SAFETY FACILITY FOR THE CONTRACT SUM OF $837,550.00, PLUS AN
ALLOWANCE OF $63,339.72 FOR GROSS RECEIPTS TAX, AND AN AUTHORIZED

CHANGE ORDER CONTINGENCY OF $50,000.00; FOR A TOTAL CONTRACT
AUTHORIZATION OF $950,889.72.

The City Council of the City of Las Cruces is informed that:

WHEREAS, the City Council authorized the design and construction of new
public safety facilities to be located on a parce! of land set aside for public purposes by
the United States Bureau of Land Management to enhance public safety on the East
Mesa; and

WHEREAS, a proposal was solicited for design services with Request for
Proposal Number 12-13-301 resulting in the receipt of ten proposals in July 2012; and

WHEREAS, the City’'s Selection Advisory Committee (SAC) evaluated the ten
proposals, interviewed seven firms, and recommended negotiating a contract with
Williams Design Group of Las Cruces, New Mexico; and

WHEREAS, negotiations with the selected firm were successfully completed on
November 30, 2012, resulting in Williams Design Group being selected as the
recommended architect to deliver the required services; and

WHEREAS, the contract sum is $837,550.00 plus an allowance of $63,339.72 for
New Mexico gross receipts tax, and an authorized change order contingency of
$50,000.00; for a total authorization of $950,889.72; and

WHEREAS, authorization of a contract between the City of Las Cruces and

Williams Design Group, of Las Cruces, New Mexico, is requested.
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NOW, THEREFORE, Be it resolved by the governing body of the City of Las

Cruces:
0
THAT City staff is authorized to award a contract to Williams Design Group for
the contract amount of $837,550.00; plus an allowance of $63,339.72 for New Mexico
Gross Receipts Tax and an authorized change order contingency of $50,000.00; for a
total contract authorization of $950,889.72 to provide design services for the East Mesa
public safety facilities.
(1)
THAT Purchasing Manager's Request to Contract, Exhibit “A,” is hereby attached

hereto.

(1)
THAT City staff is hereby authorized to do all deeds as necessary in the

accomplishment of the herein above.

DONE AND APPROVED this day of , 2013.
APPROVED:
Mayor
ATTEST:
City Clerk

(SEAL)



Moved by:

Seconded by:

APPROVED AS TO FORM:

440 ity et

City Attorney

274

VOTE:

Mayor Miyagishima:

Councillor Silva:
Councillor Smith:

Councillor Pedroza:

Councillor Small:
Councillor Sorg:
Councillor Thomas:

T
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CITY OF LAS CRUCES

PURCHASING MANAGER’S REQUEST TO CONTRACT
For Meeting of: January 22, 2013

Resolution No.: 12-13-301

Contract Purchase For
Design of the East Mesa Public Safety Facility

The Las Cruces City Council is provided the following information concerning this request:

RFP SOLICITATION INFORMATION:

1. RFP No./ Due Date: RFP No. 12-13-301 / July 26, 2012
2. Description: Design of the East Mesa Public Safety Facility
3. Using Department: : Transportation Department
4. Number of Reponses Solicited: One hundred thirty-four (134)
5.  Number of Responses Accepted: Ten (10)
6. Award Recommendation To: Williams Design Group of Las Cruces, NM
7. Total Award Amount: $950,889.72
8. Contract Duration: TBD

LOCAL PREFERENCE FACTOR
Local Preference No LCMC §24-100 not applicable to this solicitation

Factor Applied Per X Made A Difference To Awards(s)

LCMC §24-100 Yes X | Made No Difference To Bid Award(s)

PROCUREMENT CODE COMPLIANCE:
The City of Las Cruces Procurement Code was administered in the conduct of this
procurement and approval to purchase is hereby requested pursuant to Section 24-92.

<D )19 )ze 3

PUrChasing Manager Date

CONFIRMATION OF FUND ENCUMBRANCE:
FREQUISITION or PURCHASE ORDER NUMBER: ] 13102120
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-AIA Document B101™ - 2007

Standard Form of Agreement Between Owner and Architect

| AGREEMENT made as of the twen:

(In words, indicate day, month and year.) ADDITIONS AND DELETIONS:
. . . . {The author of this document has
BETWEEN the Architect’s client identified as the Owner:

4 added information needed for its
(Name, legal status, address and other information) ‘comipletion. The author may also

have revised the text of the original
AlAistandard foé_rmns,t\n Addttions and
Delgtions Report that notes added
information as well as revisions to the
standard form text is available from
the author and should be reviewed. A
vertical-line-in-the Ieft-margin-of-this--
document indicates where the author

and the Architect: : ot
(Name, legal status, address and other information) has added necessary information

and where the author has added toot
deleted from the original Al text.
This document has importanit legal
)ggnsedﬁencgs, Consuttation with an
éattgmey-is“encouraged with respect
étq‘i/t“s completion or modification.

for the following Project: i
(Name, location and detailed description)

The Owner and Architect agree as follows.

ELECTRONIC COPYING of any portion
of this AIA® Document to another
electronic file is prohibited and
constitutes a violation of copyright laws
as set forth in the footer of this
document.

AlA Document B101™ ~ 2007 gormeriy B161™ - 1897). Copyright © 1974, 1978, 1987, 1997 and 2007 by The American Institute of Architects. All rights
reserved. WARNING: This AIA” Document is protected by U.S. Copyright-Law and International Treaties. Unauthorized reproduction or distribution of 1
this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under

the law. This draft was produced by AlA software at 16:21:26 on 01/11/2013 under Order No.3903350137_1 which expires on 04/14/2013, and is not for resale

User Notes: (1196313930}
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TABLE OF ARTICLES

1 INITIAL INFORMATION

2 ARCHITECT’S RESPONSIBILITIES -

3 SCOPE OF ARCHITECT'S BASIC SERVICES

4 ADDITIONAL SERVICES

5 OWNER’S RESPONSIBILITIES ;T

6 COST OF THE WORK

7 COPYRIGHTS AND LICENSES . B
8 CLAIMS AND DISPUTES
9 TERMINATION OR SUSPENSION
10 MISCELLANEOUS PROVISIONS |

1 COMPENSATION
12 SPECIAL TERMS AND CONDITIONS ‘

13 SCOPE OF THE AGREEMENT e

EXHIBIT A INITIAL INFORMATION

ARTICLE 1 INITIAL INFORMATION c

§ 1.1 This Agreement is based on the Initial Information set forth in this Article 1 and in optional Exhibit Ay Imtlal
Information: .
(Complete Exhibit A, Initial Information, and incorporate it into the Agreement at Section 13.2, or state below Imtzal '
Information such as details of the Project’s site and program, Owner’s contractors and consultants, Architect’s
consultants, Owner’s budget for the Cost of the Work, authorized representatives, anticipated procurement method

and other information relevant to the Project.)

2 Budget for Constru

§ 1.2 The Owner’s anticipated dates for commencement of construction and Substantial Completlon of the-Work are
set forth below:

A Commencement of construction date:

To be established in: a written Notice to Proceed issued by:the Owner, or the '
Owner, to the Contractor; the date: shall be determined in consulw.non with:

e ‘\t;on: behalf of the

.2 Substantial Completion date:

To be determined with the consultation of the Architect

AlA Document B101™ - 2007 gormerly B151™ — 1997). Copyright © 1974, 1978, 1987, 1997 and 2007 by The American Institute of Architects. All rights
reserved WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of
this AIA® Document, or any portion of it, may result in severe civil and criminal penaities, and will be pros ecuted to the maximum extent possible under
the law. This draft was produced by AlA software at 16:21:26 on 01/11/2013 under Order No.3303350137_1 which expires on 04/14/2013, and is not for resale.

User Notes: (1196313930)
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§ 1.3 The Owner and Architect may rely on the Initial Information. Both parties, however, recognize that such
information may materially change and, in that event, the Owner and the Architect shall appropriately adjust the
schedule, the Architect’s services and the Architect’s compensation.

ARTICLE 2 ARCHITECT’S RESPONSIBILITIES
§ 2.1 The Architect shall provide the professional services as set forth in this Agreement.

§ 2.2 The Architect shall perform its services consistent with the professional skill and care ordinarily provided by
architects practicing in the same or similar locality under the same or similar circumstances, The Architect shall
perform its services as expeditiously as is consistent with such professional skill and care and the ‘orderly progress of
the Project.

§ 2.3 The Architect shall identify a representative authorized to act on behalf of the Architect wlth respect to the
Project.

§ 2.4 Except with the Owner’s knowledge and consent, the Architect shall not engage in ang activity, or accept any
employment, interest or contribution that would reasonably appear to compromise the Archlteq s professgonzg
judgment with respect to this Project.

§ 2.5 The Architect shall maintain the following insurance for the duration of this Agreement. If any of tﬁe :

requirements set forth below exceed the types and limits the Owner normally requires, the Qwner shall rei{mb{xrse the

Architect for any additional cost: : e

(Identify types and limits of insurance coverage, and other insurance requirements applicable to the Agreement, if. ... .

any.) -
1 General Liability

Per'Architect’s curren

.2 Automobile Liability

Per Architect's cu
.3 Workers’ Compensation

Per Architect’s current Certificate of Insurance and as required by State of New Mexico statutes
.4  Professional Liability

$1,000,000.00 per the terms an

ARTICLE 3 SCOPE OF ARCHITECT’S BASIC SERVICES P ;

§ 3.1 The Architect’s Basic Services consist of those described in Article 3 and include usual and customary cml
structural, mechanical, and electrical engineering services, as well as landscape archltectural Services notiset forth in
this Article 3 or in the table in Section 4.1are Additional Services. ‘

§ 3.1.1 The Architect shall manage the Architect’s services, consult with the Owner, research applicable design
criteria, attend Project meetings, communicate with members of the Project team and report progress to-the Owner.

§ 3.1.2 The Architect shall coordinate its services with those services provided by the Owner and the Owner’s
consultants. The Architect shall be entitled to rely on the accuracy and completeness of services and information
furnished by the Owner and the Owner’s consultants. The Architect shall provide prompt written notice to the Owner
if the Architect becomes aware of any error, omission or inconsistency in such services or information.

§ 3.1.3 As soon as practicable after the date of this Agreement, the Architect shall submit for the Owner’s approval a
schedule for the performance of the Architect’s services. The schedule initially shall include anticipated dates for the
commencement of construction and for Substantial Completion of the Work as set forth in the Initial Information. The
schedule shall include allowances for periods of time required for the Owner’s review, for the performance of the

AlA Document B101™ ~ 2007 (formerly B151™ — 1997). Copyright © 1974, 1978, 1987, 1997 and 2007 by The American Institute of Architects. All rights
reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of 3
this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under

the law. This draft was produced by AlA software at 16:21:26 on 01/11/2013 under Order No.3803350137_1 which expires on 04/14/2013, and is not for resale.

User Notes: (1196313930}
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Owner’s consultants, and for approval of submissions by authorities having jurisdiction over the Project. Once
approved by the Owner, time limits established by the schedule shall not, except for reasonable cause, be exceeded by
the Architect or Owner. With the Owner’s approval, the Architect shall adjust the schedule, if necessary, as the Project
proceeds until the commencement of construction.

§ 3.1.4 The Architect shall not be responsible for an Owner’s directive or substitution made without the Architect’s
approval. P

§ 3.1.5 The Architect shall, at appropriate times, contact the governmental authorities required to approve the

Construction Documents and the entities providing utility services to the Project. In designing the Project, the ™
Architect shall respond to applicable design requirements imposed by such governmental aixthozraities—and:by»suchwwms
entities providing utility services. P

§ 3.1.6 The Architect shall assist the Owner in connection with the Owner’s responsibility ti'or ﬁling documents
required for the approval of governmental authorities having jurisdiction over the Project.

§ 3.2 SCHEMATIC DESIGN PHASE SERVICES Y
§ 3.2.1 The Architect shall review the program and other information furnished by the Owner, and shall review laws,
codes, and regulations applicable to the Architect’s services. P I

§ 3.2.2 The Architect shall prepare a preliminary evaluation of the Owner’s program, schedule, budget forithe Cost of

the Work, Project site, and the proposed procurement or delivery method and other Initial Iﬁfofmati’on‘:"e’afch itrterms~—~
of the other, to ascertain the requirements of the Project. The Architect shall notify the Owner.of (1) any.. ...
inconsistencies discovered in the information, and (2) other information or consulting services that may be reasonably
needed for the Project.

§ 3.2.3 The Architect shall present its preliminary evaluation to the Owner and shall discuss with the Owner’
alternative approaches to design and construction of the Project, including the feasibility of incorporatihg e
environmentally responsible design approaches. The Architect shall reach an understanding with the Owner regarding
the requirements of the Project. e b

§ 3.2.4 Based on the Project’s requirements agreed upon with the Owner, the Architect shall préﬁéfe’and,preséﬁt for
the Owner’s approval a preliminary design illustrating the scale and relationship of the Project components.

§ 3.2.5 Based on the Owner’s approval of the preliminary design, the Architect shall prepare Schematic Design
Documents for the Owner’s approval. The Schematic Design Documents shall consist of drawings-and.other
documents including a site plan, if appropriate, and preliminary building plans, sections and elevations; and may .-
include some combination of study models, perspective sketches, or digital modeling. Preliminary selections of major
building systems and construction materials shall be noted on the drawings or described in writing. '

§ 3.2.5.1 The Architect shall consider environmentally responsible design alternatives, such as material choices and
building orientation, together with other considerations based on program and aesthetics, in developing a désign that is
consistent with the Owner’s program, schedule and budget for the Cost of the Work. The Owner may obtain other
environmentally responsible design services under Article 4. :

§ 3.2.5.2 The Architect shall consider the value of alternative materials, building systems and equipment, together
with other considerations based on program and aesthetics, in developing a design for the Project that is consistent.
with the Owner’s program, schedule and budget for the Cost of the Work.

§ 3.2.6 The Architect shall submit to the Owner an estimate of the Cost of the Work prepared in.accordance with
Section 6.3.

§ 3.2.7 The Architect shall submit the Schematic Design Docutments to the Owner, and request the Owner’s written
approval prior to proceeding with Design Development Phase services

AlA Document B101™ - 2007 gormerly B151™ — 4997). Copyright © 1974, 1978, 1987, 1997 and 2007 by The American Institute of Architects. All rights
reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of
this AIA® Document, or any portion of it, may resutt in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under
the law. This draft was produced by AIA software at 16:21:26 on 01/11/2013 under Order No.3903350137_1 which expires on 04/14/2013, and is not for resale

User Notes: (1196313930)
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§ 3.3 DESIGN DEVELOPMENT PHASE SERVICES
§ 3.3.1 Based on the Owner’s approval of the Schematic Design Documents, and on the Owner’s authorization of any
adjustments in the Project requirements and the budget for the Cost of the Work, the Architect shall prepare Design
Development Documents for the Owner’s approval. The Design Development Documents shall illustrate and describe
the development of the approved Schematic Design Documents and shall consist of drawings and other documents
including plans, sections, elevations, typical construction details, and diagrammatic layoutsof-building systems to fix
and describe the size and character of the Project as to architectural, structural, mechanical and electncal systems, and
such other elements as may be appropriate. The Design Development Documents shall also; mc;ude outline
specifications that identify major materials and systems and establish in general their quality leyels

§ 3.3.2 The Architect shall update the estimate of the Cost of the Work. -
i
§ 3.3.3 The Architect shall submit the Design Development Documents to the Owner, advise thge Owner of any
adjustments to the estimate of the Cost of the Work, and request the Owner’s written approval prior to proceeding with
Construction Document services. =~ —

—

5

§ 3.4 CONSTRUCTION DOCUMENTS PHASE SERVICES i
§ 3.4.1 Based on the Owner’s approval of the Design Development Documents, and on the Owner s authcmzatron of

any adjustments in the Project requirements and the budget for the Cost of the Work, the A chitect shall prepare
Construction Documents for the Owner’s approval. The Construction Documents shall illustrate and descrrberthe

further development of the approved Design Development Documents and shall consist of Drawings and ;

Specifications setting forth in detail the quality levels of materials and systems and other requirenments for the—-—~
construction of the Work. The Owner and Architect acknowledge that in order to constructithe Work the Contractor ..
will provide additional information, including Shop Drawings, Product Data, Samples and other similar submittals,
which the Architect shall review in accordance with Section 3.6.4.

§ 3.4.2 The Architect shall incorporate into the Construction Documents the design requirements of govemmental y
authorities having jurisdiction over the Project.

§ 3.4.3 During the development of the Construction Documents, the Architect shall assist the Owner in the ‘
development and preparation of (1) bidding and procurement information that describes the time place and conditions
of bidding, including bidding or proposal forms; (2) the form of agreement between the Owner and Contractor; and (3)
the Conditions of the Contract for Construction (General, Supplementary and other Conditions). The Architect.shall
also compile a project manual that includes the Conditions of the Contract for Construction and Specifications and
may include bidding requirements and sample forms.

§ 3.4.4 The Architect shall prepare or have prepared by a consultant the estimate for the Cost of the Work at'or near the A‘
completion of Construction Documents. ;

§ 3.4.5 The Architect shall submit the Construction Documents to the Owner, advise the Owner of any adjustments to
the estimate of the Cost of the Work, take any action required under Section 6.5, and request the Owner’s approval.

§ 3.5 BIDDING OR NEGOTIATION PHASE SERVICES g e

§ 3.5.1 GENERAL :

The Architect shall assist the Owner in establishing a list of prospective contractors. Followmgthe Owner’s approval- -
of the Construction Documents, the Architect shall assist the Owner in (1) obtaining either competitive bids or
negotiated proposals; (2) confirming responsiveness of bids or proposals; (3) determining the successful bid or--. .
proposal, if any; and, (4) awarding and preparing contracts for construction.

§ 3.5.2 COMPETITIVE BIDDING
§ 3.5.2.1 Bidding Documents shall consist of bidding requirements and proposed Contract Documents

§ 3.5.2.2 The Architect shall assist the Owner in bidding the Project by
4 procuring the reproduction of Bidding Documents for distribution to prospective bidders;
.2 organizing and conducting a pre-bid conference for prospective bidders; :
.3 preparing responses to questions from prospective bidders and providing clarifications and
interpretations of the Bidding Documents to all prospective bidders in the form of addenda.

AlA Document B101™ - 2007 gom\eny B1561™ — 1997). Copyright © 1974, 1878, 1887, 1997 and 2007 by The American Institute of Architects. All rights
reserved WARNING: This AIA® Document is protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of
this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under
the law. This draft was produced by AlA software at 16:21:26 on 01/11/2013 under Order No.3303350137_1 which expires on 04/14/2013, and is not for resale.
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4
5

§ 3.5.2.3 The Architect shall consider requests for substitutions, if the Bidding Documents permit substitutions, and
shall prepare and distribute addenda identifying approved substitutions to all prospective bidders.

§ 3.5.3 NEGOTIATED PROPOSALS
§ 3.5.3.1

§ 3.5.3.2
(Paragraphs deleted)

§ 3533

§ 3.6 CONSTRUCTION PHASE SERVICES .
§ 3.6.1 GENERAL ey
§ 3.6.1.1 The Architect shall provide administration of the Contract between the Owner and ihe Contractoras set forth
below and in ATA Document A201™-2007, General Conditions of the Contract for Constructl on. If the @wner and

Contractor modify AIA Document A201-2007, those modifications shall not affect the Archltect s servnces under this
Agreement unless the Owner and the Architect amend this Agreement.

§ 3.6.1.2 The Architect shall advise and consult with the Owner during the Construction Phase Serwces The Archlte
shall have authority to act on behalf of the Owner only to the extent provided in this Agreement, The Architect shall
not have control over, charge of, or responsibility for the construction means, methods, techniques, sequences or
procedures, or for safety precautions and programs in connection with the Work, nor shall the Architect be responsnble
for the Contractor’s failure to perform the Work in accordance with the requirements of the Contract Documents..The’
Architect shall be responsible for the Architect’s negligent acts or omissions, but shall not have control over-or charge
of, and shall not be responsible for, acts or omissions of the Contractor or of any other persons or entmes performmg
portxons of the Work.

§ 3.6. 1 3 Subject to Section 4.3, the Architect’s responsibility to provide Construction Phase Servtces commences
with the award of the Contract for Construction and terminates on the date the Architect issues the final Certlﬁcate for
Payment. .

§ 3.6.2 EVALUATIONS OF THE WORK

§ 3.6.2.1 The Architect shall visit the site at intervals appropriate to the stage of construction, or at-a minjmum as
otherwise required in Section 4.3.3, to become generally familiar with the progress and quality of the portion of the-~
Work completed, and to determine, in general, if the Work observed is being performed in a manner mdxcatmg that the
Work, when fully completed, will be in accordance with the Contract Documents. However, the:Architect shali not be
required to make exhaustive or continuous on-site inspections to check the quality or quantity of the Work. On, the
basis of the site visits, the Architect shall keep the Owner reasonably informed about the progress and quality of the
portion of the Work completed, and report to the Owner (1) known deviations from the Contract Documents and from

the most recent construction schedule submitted by the Contractor, and (2) defects and deﬁmencws observed in the
Work.

§ 3.6.2.2 The Architect has the authority to reject Work that does not conform to the Contract Documents. Whenever
the Architect considers it necessary or advisable, the Architect shall have the authority to require inspection or-testing
of the Work in accordance with the provisions of the Contract Documents, whether or not such Work is fabricated,
installed or completed. However, neither this authority of the Architect nor a decision made in "good faith either to~
exercise or not to exercise such authority shall give rise to a duty or responsibility of the Architect to the Contractor,

Subcontractors, material and equipment suppliers, their agents or employees or other persons or entities performing
portions of the Work.

§ 3.6.2.3 The Architect shall interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor. The Architect’s response to such requests
shall be made in writing within any time limits agreed upon or otherwise with reasonable promptness.

AtA Document B101™ - 2007 (@formerly B151™ - 1997). Copyright © 1974, 1978, 1987, 1997 and 2007 by The American Institute of Architects. All rights
reserved WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of
this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under
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§ 3.6.2.4 Interpretations and decisions of the Architect shall be consistent with the intent of and reasonably inferable
from the Contract Documents and shall be in writing or in the form of drawings. When making such interpretations
and decisions, the Architect shall endeavor to secure faithful performance by both Owner and Contractor, shall not

show partiality to either, and shall not be liable for results of interpretations or decisions rendered in good faith. The

Architect’s decisions on matters relating to aesthetic effect shall be final if consistent with the intent expressed in the
Contract Documents. —

§ 3.6.2.5 Unless the Owner and Contractor designate another person to serve as an Initial Deipisici)n Maker, as that term
is defined in AIA Document A201-2007, the Architect shall render initial decisions on Claims between the Owner and
Contractor as provided in the Contract Documents. Lo

§ 3.6.3 CERTIFICATES FOR PAYMENT TO CONTRACTOR ‘

§ 3.6.3.1 The Architect shall review and certify the amounts due the Contractor and shall issue ;:ertiﬁcates in such
amounts. The Architect’s certification for payment shall constitute a representation to the Owner, based on the
Architect’s evaluation of the Work as provided in Section 3.6.2 and on the data comprising & Contractor’s
Application for Payment, that, to the best of the Architect’s knowledge, information and befief;;the Work has
progressed to the point indicated and that the quality of the Work is in accordance with the Contract Documents. The
foregoing representations are subject (1) to an evaluation of the Work for conformance with the Contract Dociilments
upon Substantial Completion, (2) to results of subsequent tests and inspections, (3) to correictioi} of minor‘deviations
from the Contract Documents prior to completion, and (4) to specific qualifications express;‘ed l;y the Arck}itec%t.

§ 3.6.3.2 The issuance of a Certificate for Payment shall not be a representation that the Aréhite"‘ct"has(’l‘)’%nade""'”"“‘""'“ -
exhaustive or continuous on-site inspections to check the quality or quantity of the Work, (2)  reviewed construction
means, methods, techniques, sequences or procedures, (3) reviewed copies of requisitions received from
Subcontractors and material suppliers and other data requested by the Owner to substantiate the Contractor’s right to

payment, or (4) ascertained how or for what purpose the Contractor has used money previously paid on account of the .
Contract Sum. .

§ 3.6.3.3 The Architect shall maintain a record of the Applications and Certificates for Paymer‘it".‘ '

§ 3.6.4 SUBMITTALS Sl ,
§ 3.6.4.1 The Architect shall review the Contractor’s submittal schedule and shall not unreasonably delay or withhold
approval. The Architect’s action in reviewing submittals shall be taken in accordance with the approved submittal

schedule or, in the absence of an approved submittal schedule, with reasonable promptness while allowing sufficient -
time in the Architect’s professional judgment to permit adequate review.

§ 3.6.4.2 In accordance with the Architect-approved submittal schedule, the Architect shall review and approve or take
other appropriate action upon the Contractor’s submittals such as Shop Drawings, Product Data and Samples, butonly
for the limited purpose of checking for conformance with information given and the design;concept expressed in the
Contract Documents. Review of such submittals is not for the purpose of determining the a¢curacy and completeness
of other information such as dimensions, quantities, and installation or performance of equipment or systems, which
are the Contractor’s responsibility. The Architect’s review shall not constitute approval of safety precautions or,
unless otherwise specifically stated by the Architect, of any construction means, methods, techniques, sequences or
procedures. The Architect’s approval of a specific item shall not indicate approval of an assembly of which the item is
a component. T e

§ 3.6.4.3 If the Contract Documents specifically require the Contractor to provide professional design.services-or...
certifications by a design professional related to systems, materials or equipment, the Architect shall specify the
appropriate performance and design criteria that such services must satisfy. The Architect shall review Shop Drawings
and other submittals related to the Work designed or certified by the design professional retdined by the Contractor
that bear such professional’s seal and signature when submitted to the Architect. The Architect shall be entitled to rely
upon the adequacy, accuracy and completeness of the services, certifications and approvals performed or provided by
such design professionals.

§ 3.6.4.4 Subject to the provisions of Section 4.3, the Architect shall review and respond to requests for information
about the Contract Documents. The Architect shall set forth in the Contract Documents the requirements for requests
for information. Requests for information shall include, at a minimum, a detailed written statement that indicates the
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specific Drawings or Specifications in need of clarification and the nature of the clarification requested. The
Architect’s response to such requests shall be made in writing within any time limits agreed upon, or otherwise with
reasonable promptness. If appropriate, the Architect shall prepare and issue supplemental Drawings and
Specifications in response to requests for information.

§ 3.6.4.5 The Architect shall maintain a record of submittals and copies of submittals supphed by the Contractor in
accordance with the requirements of the Contract Documents.

§ 3.6.5 CHANGES IN THE WORK i
§ 3.6.5.1 The Architect may authorize minor changes in the Work that are consistent with the intent of the Confract
Documents and do not involve an adjustment in the Contract Sum or an extension of the Contract—T ime.-Subject-to-the
provisions of Section 4.3, the Architect shall prepare Change Orders and Construction Change Dlrectlves for the

Owner’s approval and execution in accordance with the Contract Documents. :

§ 3.6.5.2 The Architect shall maintain records relative to changes in the Work. B

§ 3.6.6 PROJECT COMPLETION Pl o

§ 3.6.6.1 The Architect shall conduct inspections to determine the date or dates of Substantla] Completnon and the date
of final completion; issue Certificates of Substantial Completion; receive from the Comrac(or and forward to the
Owner, for the Owner’s review and records, written warranties and related documents requxred by the Comraet
Documents and assembled by the Contractor; and issue a final Certificate for Payment based u;?on a ﬁnal mspectlon
indicating the Work complies with the requirements of the Contract Documents. :

§ 3.6.6.2 The Architect’s inspections shall be conducted with the Owner to check conformance of the Work w1th the
requirements of the Contract Documents and to verify the accuracy and completeness of the list submitted by the
Contractor of Work to be completed or corrected.

§ 3.6.6.3 When the Work is found to be substantially complete, the Architect shall inform the Ownerabout thebalance
of the Contract Sum remaining to be paid the Contractor, including the amount to be retamed from the Contract Sum
if any, for final completion or correction of the Work.

§ 3.6.6.4 The Architect shall forward to the Owner the following information received from the Contractor (1)
consent of surety or sureties, if any, to reduction in or partial release of retainage or the making of final payment; (2)
affidavits, receipts, releases and waivers of liens or bonds indemnifying the Owner against liens; and (3) any other -
documentation required of the Contractor under the Contract Documents.

§ 3.6.6.5 Upon request of the Owner, and prior to the expiration of one year from the date of Substantxal Completxon -
the Architect shall, without additional compensation, conduct a meeting with the Owner to review the facnhty
operations and performance. :

ARTICLE 4 ADDITIONAL SERVICES :

§ 4.1 Additional Services listed below are not included in Basic Services but may be requxred for the Project. The
Architect shall provide the listed Additional Services only if specifically designated in the table below as the :
responsibility of the "Owner-Architect" or "Not Provided”, and the Owner shali compensate the Architect as provided
in Section 11.2. The table below also lists services that will be provided by the Architect as basic services; specifically -
identified in the column entitled "Location of Service Description" with the following notation: ’RFP 12-13-301
included in Architect’s basic services’.

(Designate the Additional Services the Architect shall provide in the second column of the table. below In the thlrd
column indicate whether the service description is located in Section 4.2 or in an attached exhibit. If in an exhibit,”
identify the exhibit.)

Additional Services Responsibility Location of Service Description
(Architect, Owner | (Section 4.2 below or in an exhibit
or attached to this document and
Not Provided) identified below)
Architect RFP 12-13-301; inchided in
§ 411 Programming Architect’s basic services
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@Architect = -+ | RFP 12-13-301; included in

hitect’s basic services

§ 4.1.2  Multiple preliminary designs (minimum of 3)

§ 413  Measured drawings

§ 4.1.4  Existing facilities surveys

FP 12-13-301; included in

§ 41.5  Site Evaluation and Planning (B203™-2007) hitect’s basic services

s P 12-13-301; included in

§ 41.6  Building information modeling hitect’s basic services
Archit : P 12-13-301; included in
§ 417  Civil engineering I ‘ chitect’s basic services

P 12-13-301; included in T
§ 4.1.8  Landscape design chitect’s basic services

§ 419  Architectural Interior Design (B252™-2007)

§ 4.1.10  Value Analysis (B204™-2007) » ¢ 1 tion 4.2

12-13-301; included in

§ 4111 Detailed cost estimating itect’s basic services

§ 4.1.12  On-site project representation tion 4.2

§ 4.1.13  Conformed construction documents

§ 41.14  As-Designed Record drawings

P 12-13-301; included in

§ 41.15  As-Constructed Record drawings itect’s basic services

§ 4.1.16  Post occupancy evaluation

§ 4.1.17 _ Facility Support Services (B210™-2007)

§ 4.1.18  Tenant-related services

§ 4119 Coordination of Owner’s consultants [ Gt ection 4.2

§ 41.20 Telecommunications/data design rchitect. ection 4.2

§ 41.21  Security Evaluation and Planning ‘Section 4.2
(B206™-2007)

§ 41.22 Commissioning (B211™-2007)

Section 4.2

§ 41.23  Extensive environmentally responsible design

§ 41.24  LEED® Certification (B214™-2007)

§ 4.1.25  Fast-track design services

§ 4.1.26  Historic Preservation (B205™-2007)

§ 41.27 Furniture, Furnishings, and Equipment Design
(B253™-2007)

§ 41.28 - Land Survey (topographical and legal)°

By Architect as a reimbursable

‘expense; when requested by Owner
By Architect as a reimbursable
‘gexpense; when requested by Owner

§ 4129 Traffic Impact Analysis- -

§ 4.1.30 ' Geotechnical Engineering

‘Architect/Owner: By Architect as a reimbursable
‘expense; when requested by Owner .

§ 4131 Flood Zone Assessment =~

Architect/Owner * By Architect as a reimbursable

expense; when requested by Owner.
.| RFP 12-13-301; included in .
‘Architect’s basic services

§ 4132 Design of Renewable Energy proje

§ 4.2 Insert a description of each Additional Service designated in Section 4.1 as the Architect’s responsibility, if not
further described in an exhibit attached to this document.

The services designated in the table in Section 4.1 above as "Owner-Architect” will be made available to the Owner
upon request. Description of services and associated costs will be negotiated between the Owner and the Architect
with the exception of those indicated as included as basic services in the table in Section 4.1above.
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§ 4.3 Additional Services may be provided after execution of this Agreement, without invalidating the Agreement
Except for services required due to the fault of the Architect, any Additional Services provided in accordance with this
Section 4.3 shall entitle the Architect to compensation pursuant to Section 11.3 and an appropriate adjustment in the
Architect’s schedule.

§ 4.3.1 Upon recognizing the need to perform the following Additional Services, the Architect-shall notify the Owner
with reasonable promptness and explain the facts and circumstances giving rise to the need; The Architect shalil not
proceed to provide the following services until the Architect receives the Owner’s written apthenzatxon
A Services necessitated by a change in the Initial Information, previous in struct;ons:or approvals given by
the Owner, or a material change in the Project including, but not limited to, size, quality, complexnty,
the Owner’s schedule or budget for Cost of the Work, or procurement or dehvery~method TSP
.2 Services necessitated by the Owner’s request for extensive environmentally respon51ble design
alternatives, such as unique system designs, in-depth material research, or energy modeling;
.3 Changing or editing previously prepared Instruments of Service necessitated: the enactment or
revision of codes, laws or regulations or official interpretations; '
4 Services necessitated by decisions of the Owner not rendered in a timely mangier'or any other failure of
performance on the part of the Owner or the Owner’s consultants or contractors,x e
5 Not used; P cod
6  Not used; P C
.7 Preparation for, and attendance at, a public presentation, meeting or hearmg in exoess of those
identified in the Request for Proposals #12-13-301; :
.8 Preparation for, and attendance at a dispute resolution proceeding or legal proceedm g; except where“the
Architect is party thereto;
.9 Not used;
A0 Consultation concerning replacement of Work resulting from fire or other cause during construction; or
A1 Assistance to the Initial Decision Maker, if other than the Architect.

§ 4.3.2 To avoid delay in the Construction Phase, the Architect shall provide the following Additional’ Servxces nonfy
the Owner with reasonable promptness, and explain the facts and circumstances giving rise;to the need. 1f the Owner
subsequently determines that all or parts of those services are not required, the Owner shall give prompt written notice
to the Architect, and the Owner shall have no further obligation to compensate the Architect for. those serv1ces

1 Not used;

.2 Responding to the Contractor’s requests for information that are not prepared in accordance with. the
Contract Documents or where such information is available to the Contractor from a careful study and--._
comparison of the Contract Documents, field conditions, other Owner-provided information,
Contractor-prepared coordination drawings, or prior Project correspondence or documentation;

.3 Preparing Change Orders and Construction Change Directives that require the: preparatlon ot revision’
of Instruments of Service;

4  Evaluating an extensive number of Claims as the Initial Decision Maker; ~

5 Evaluating substitutions proposed by the Owner or Contractor and making subsequent revisions to
Instruments of Service resulting therefrom; or

.6 To the extent the Architect’s Basic Services are affected, providing Construction Phase Serv1ces 60
days after (1) the date of Substantial Completion of the Work. .

§ 4.3.3 The Architect shall provide Construction Phase Services exceeding the limits set forth belowas Additional
Services. When the limits below are reached, the Architect shall notify the Owner:

A Two (2 )reviews of each Shop Drawing, Product Data item, sample and similar submlttal of the..
Contractor

2 Gne (1) visits to the site by the Architect over the duration of the Project durmg construction

3 Two (2 )inspections for any portion of the Work to determine whether such portion of the Work is
substantially complete in accordance with the requirements of the Contract Documents

4  Two (2 )inspections for any portion of the Work to determine final completion

§ 4.3.4 If the services covered by this Agreement have not been completed within forty-elght ( 48/ ) months of the
date of this Agreement, through no fault of the Architect, extension of the Architect’s services beyond that time shall
be compensated as Additional Services.
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ARTICLE 5 OWNER’S RESPONSIBILITIES

§ 5.1 Unless otherwise provided for under this Agreement, the Owner shall provide information in a timely manner
regarding requirements for and limitations on the Project, including a written program which shall set forth the
Owner’s objectives, schedule, constraints and criteria, including space requirements and relationships, flexibility,
expandability, special equipment, systems and site requirements. Within 15 days after receipt of a written request from
the Architect, the Owner shall furnish the requested information as necessary and relevant for-the Architect to
evaluate, give notice of or enforce lien rights.

§
H

§ 5.2 The Owner shall establish and periodically update the Owner’s budget for the Projecé ingluding (1) the budget
for the Cost of the Work as defined in Section 6.1; (2) the Owner’s other costs; and, (3) reas onabl€ confingencies
related to all of these costs. If the Owner significantly increases or decreases the Owner’s b;xdgst«fer«ﬂie@osvofmthe
Work, the Owner shall notify the Architect. The Owner and the Architect shall thereafter agreejto a corresponding
change in the Project’s scope and quality. i

§ 5.3 The Owner shall identify a representative authorized to act on the Owner’s behalf with f‘é’§§ect to the Project. The
Owner shall render decisions and approve the Architect’s submittals in a timely manner in ogderto avoid unreasonable
delay in the orderly and sequential progress of the Architect’s services. (I T

H

§ 5.4 The Owner shall furnish surveys to describe physical characteristics, legal limitations a;nd utility loca@ioné for the
site of the Project, and a written legal description of the site. The surveys and legal information;shali include, as
applicable, grades and lines of streets, alleys, pavements and adjoining property and structu';res; designated wetlands;
adjacent drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restéicti ons;boundaries-and-—
contours of the site; locations, dimensions and necessary data with respect to existing buildings, other improvements .
and trees; and information concerning available utility services and lines, both public and private, above and below
grade, including inverts and depths. All the information on the survey shall be referenced to a Project benchmark.

§ 5.5 The Owner shall furnish services of geotechnical engineers, which may include but are not limited to test
borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardo(qsdmatérial‘sw,,se:ismic
evaluation, ground corrosion tests and resistivity tests, including necessary operations for anticipating subsoil
conditions, with written reports and appropriate recommendations. R !

§ 5.6 The Owner shall coordinate the services of its own consultants with those services provided by the Architect. .
Upon the Architect’s request, the Owner shall furnish copies of the scope of services in the contracts between-the ’
Owner and the Owner’s consultants. The Owner shall furnish the services of consultants other than those designated in-..
this Agreement, or authorize the Architect to furnish them as an Additional Service, when the Architect requests such
services and demonstrates that they are reasonably required by the scope of the Project. The Owner-shall require that
its consultants maintain professional liability insurance as appropriate to the services provided: '

§ 5.7 The Owner shall furnish tests, inspections and reports required by law or the Contract Documents, such:as
structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous materials.

§ 5.8 The Owner shall furnish all legal, insurance and accounting services, including auditing services, that m?y be
reasonably necessary at any time for the Project to meet the Owner’s needs and interests. f

§ 5.9 The Owner shall provide prompt written notice to the Architect if the Owner becomes-aware of any fault or
defect in the Project, including errors, omissions or inconsistencies in the Architect’s Instruments of Service.
§ 5.10 Except as otherwise provided in this Agreement, or when direct communications have been specially
authorized, the Owner shall endeavor to communicate with the Contractor and the Architect’s consultants through the
Architect about matters arising out of or relating to the Contract Documents. The Owner shall promptly notify the
Architect of any direct communications that may affect the Architect’s services.

§ 5.11 Before executing the Contract for Construction, the Owner shall coordinate the Architect’s duties and
responsibilities set forth in the Contract for Construction with the Architect’s services set forth in this Agreement. The
Owner shall provide the Architect a copy of the executed agreement between the Owner and Contractor, including the
General Conditions of the Contract for Construction.
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§ 5.12 The Owner shall provide the Architect access to the Project site prior to commencement of the Work and shall
obligate the Contractor to provide the Architect access to the Work wherever it is in preparation or progress.

ARTICLE 6 COST OF THE WORK

§ 6.1 For purposes of this Agreement, the Cost of the Work shall be the total cost to the Owner to construct all
elements of the Project designed or specified by the Architect and shall include contractors’-general conditions costs,
overhead and profit. The Cost of the Work does not include the compensation of the Archrtect the costs of the land,
rights-of-way, financing, or other costs that are the responsibility of the Owner.

§ 6.2 The Owner’s budget for the Cost of the Work is provided in Initial Information, and may be ‘adjusted throughout
the Project as required under Sections 5.2, 6.4 and 6.5. Evaluations of the Owner’s budget for the Cost-of-the-Work, the~-—
preliminary estimate of the Cost of the Work and updated estimates of the Cost of the Work prepared by the Architect,
represent the Architect’s judgment as a design professional. It is recognized, however, that neither the Architect nor

the Owner has control over the cost of labor, materials or equipment; the Contractor’s meth;ods of determining bid

prices; or competitive bidding, market or negotiating conditions. Accordingly, the Architectcannot and does not
warrant or represent that bids or negotiated prices will not vary from the Owner’s budget for'the Cost of the Work or
from any estimate of the Cost of the Work or evaluation prepared or agreed to by the Archrtect )

§ 6.3 In preparing estimates of the Cost of Work, the Architect shall be permitted to mclude contingencies foridesign,
bidding and price escalation; to determine what materials, equipment, component systems : and types of construction
are to be included in the Contract Documents; to make reasonable adjustments in the program and scope of the PrOJect
and to include in the Contract Documents alternate bids as may be necessary to adjust the estrmated Cost6f the"Work
to meet the Owner’s budget for the Cost of the Work. The Architect’s estimate of the Cost of the Work shall be based
on current area, volume or similar conceptual estimating techniques. If the Owner requests detailed cost estimating
services, the Architect shall provide such services in accordance with Article 4.

§ 6.4 If the Bidding or Negotiation Phase has not commenced within 90 days afier the Architect submits the”
Construction Documents to the Owner, through no fault of the Architect, the Owner’s budget for the- Cost of the; Work
shall be adjusted to reflect changes in the general level of prices in the applicable construction market

§ 6.5 If at any time the Architect’s estimate of the Cost of the Work exceeds the Owner s budget for the'Cost of the
Work, the Architect shall make appropriate recommendations to the Owner to adjust the Project’s size, quahty or .
budget for the Cost of the Work, and the Owner shall cooperate with the Architect in making such adjustments. o

§ 6.6 If the Owner’s budget for the Cost of the Work at the conclusion of the Construction Documents Phase Services
is exceeded by the lowest bona fide bid or negotiated proposal, the Owner shall

4 give written approval of an increase in the budget for the Cost of the Work;

2 authorize rebidding or renegotiating of the Project within a reasonable time;

.3 terminate in accordance with Section 9.5; , L

4  in consultation with the Architect, revise the Project program, scope, or quality as required to reduce

the Cost of the Work; or -
.5  implement any other mutually acceptable alternative.

§ 6.7 If the Owner chooses to proceed under Section 6.6.4, the Architect, without addmonal compensatron shall
modify the Construction Documents as necessary to comply with the Owner’s budget for the Cost of the Work at the -
conclusion of the Construction Documents Phase Services, or the budget as adjusted under Section 6.6.1. The
Architect’s modification of the Construction Documents shall be the limit of the Architect’s responsrbrhty under this
Article 6.

ARTICLE 7 COPYRIGHTS AND LICENSES

§ 7.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other information, the
transmitting party is the copyright owner of such information or has permission from the copyright owner to transmit
such information for its use on the Project. If the Owner and Architect intend to transmit Instruments of Service or any

other information or documentation in digital form, they shall endeavor to establish necessary protocols governing
such transmissions.

AlA Document B101™ - 2007 gormerly B151™ - 1997). Copyright © 1974, 1978, 1987, 1997 and 2007 by The American Institute of Architects. All rights
reserved WARNING: This AIA® Document is protected by U.S. Copyright Law and Internationai Treaties. Unauthorized reproduction or distribution of 12
this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under

the law. This draft was produced by AlA software at 16:21:26 on 01/11/2013 under Order No.3903350137_1 which expires on 04/14/2013, and is not for resale

User Notes: (1196313930)



288

§ 7.2 The Architect and the Architect’s consuitants shall be deemed the authors and owners of their respective
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official
regulatory requirements or for similar purposes in connection with the Project is not to be construed as publication in
derogation of the reserved rights of the Architect and the Architect’s consultants.

§ 7.3 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive l1cense to use the
Architect’s Instruments of Service solely and exclusively for purposes of constructing, using, maintaining, altering
and adding to the Project, provided that the Owner substantially performs its obligations, including prompt payment of
all sums when due, under this Agreement. The Architect shall obtain similar nonexclusive l;icenses fromthe” T
Architect’s consultants consistent with this Agreement. The license granted under this section Qermlts -the-Owner-to---
authorize the Contractor, Subcontractors, Sub-subcontractors, and material or equipment supphers as well as the
Owner’s consultants and separate contractors, to reproduce applicable portions of the Instruments of Service solely
and exclusively for use in performing services or construction for the Project. If the Architect ng%htfully terminates this
Agreement for cause as provided in Section 9.4, the license granted in this Section 7.3 shall tétminate.

§ 7.3.1 In the event the Owner uses the Instruments of Service without retaining the author of the Instruments of
Service, the Owner releases the Architect and Architect’s consultant(s) from all claims and cauges of action ansmg
from such uses. The Owner, only to the extent permitted by New Mexico statutes, agrees tof; indemnify and ho]d
harmless the Architect and its consultants from costs and expenses related to claims and causesiof action asserted by
any third person or entity to the extent such costs and expenses arise from the Owner’s use pf the Instruments of
Service under this Section 7.3.1. The terms of this Section 7.3.1 shall not apply if the Owner nghtfuﬂy terminates-this—
Agreement for cause under Section 9.4.

§ 7.4 Except for the licenses granted in this Article 7, no other license or right shall be deemed granted or implied
under this Agreement. The Owner shall not assign, delegate, sublicense, pledge or otherwise transfer any license .
granted herein to another party without the prior written agreement of the Architect. Any unauthorized use-of the
Instruments of Service shall be at the Owner’s sole risk and without liability to the Architect and the’ Archltect S
consultants.

ARTICLE 8 CLAIMS AND DISPUTES

§ 8.1 GENERAL

§ 8.1.1 The Owner and Architect shall commence all claims and causes of action, whether in contract, tort, or
otherwise, against the other arising out of or related to this Agreement in accordance with the requirements of the
method of binding dispute resolution selected in this Agreement within the period specified by applicable law, but in
any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Architect waive
all claims and causes of action not commenced in accordance with this Section 8.1.1.

§ 8.1.2 To the extent damages are covered by property insurance, the Architect waives all ri ghts agamst the Owner and
against the contractors, consultants, agents and employees of the other for damages, except such rights as they.may
have to the proceeds of such insurance as set forth in AIA Document A201-2007, General Conditions of the Contract
for Construction. The Owner or the Architect, as appropriate, shall require of the contractors, consultants, agents and

employees of any of them similar waivers in favor of the other parties enumerated herein.

§ 8.1.3 The Architect waives consequential damages for claims, disputes or other matters in question arising out of or -
relating to this Agreement. This mutual waiver is applicable, without limitation, to ali consequential damages due to
either party’s termination of this Agreement.

§ 8.2 MEDIATION

§ 8.2.1 Any claim, dispute or other matter in question arising out of or related to this Agreement shall be subject to
resolution in accordance with this Article. The aggrieved party shall notify the other party of the dispute within
reasonable time after a potential dispute is identified by either party. Thereafter, each party shall nominate a senior
officer of its management to meet to resolve the dispute by direct negotiation. Should the matter remain unresolved
after direct negotiation, then the dispute shall be resolved by mediation in accordance with the New Mexico Public
Works Mediation Act, regardless of this Agreement being an agreement for architect’s services and not for a public
works project. The parties shall agree on the mediator.
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| §822
| §823

§ 8.2.4 If the parties do not resolve a dispute through mediation pursuant to this Section 8.2, the method of binding
dispute resolution shail be the following:

(Check the appropriate box. If the Owner and Architect do not select a method of binding dzspute resolution below, or

do not subsequently agree in writing to a binding dispute resolution method other than lztlgatzan the dispute will be
resolved in a court of competent jurisdiction.) :

| X

[ 1] Litigation in a court of competent jurisdiction

Arbitration pursuant to Section 8.3 of this Agreement o i s

[:]  Other (Specify)

§ 8.3 ARBITRATION : !

§ 8.3.1 Either party shall pursue resolution of the dispute by arbitration in accordance with the New Mex1co Umform
Arbitration Act; provided however in the event the parties are unable to reach agreement to;arbitrate under terms
reasonably acceptable to both parties, either party may pursue resolution in any court havmg Jurrsdlctlon S

(Paragraphs deleted)
§ 8.3.1.1.

§ 8.3.2
§ 8.33.

§ 8.3.4 CONSOLIDATION OR JOINDER

§ 8.3.4.1 Either party, at its sole discretion, may consolidate an arbitration conducted under this Agreement thh any.
other arbitration to which it is a party provided that (1) the arbitration agreement governing the other arbitration .
permits consolidation; (2) the arbitrations to be consolidated substantially involve common questions of law or fact """
and (3) the arbitrations employ materially similar procedural rules and methods for selecting arbitrator(s). Further,
separate arbitration proceedings shall be consolidated only to the extent allowed by and in accordance thh New
Mexico statutes regarding arbitration.

§ 8.3.4.2 Either party, at its sole discretion, may include by joinder persons or entities substantially involved ina -
common question of law or fact whose presence is required if complete relief is to be accorded in arbitration, provided
that the party sought to be joined consents in writing to such joinder. Consent to arbitration:involving an additional
person or entity shall not constitute consent to arbitration of any claim, dispute or other matter in question-not:
described in the written consent.

§ 8.3.4.3 The Owner and Architect grant to any person or entity made a party to an arbitration conducted under this
Section 8.3, whether by joinder or consolidation, the same rights of joinder and consolidation as the Owner and
Architect under this Agreement.

ARTICLE 9 TERMINATION OR SUSPENSION

§ 9.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure shall be
considered substantial nonperformance and cause for termination or, at the Architect’s option, cause for suspension of
performance of services under this Agreement. If the Architect elects to suspend services, the Architect shall give
seven days’ written notice to the Owner before suspending services. In the event of a suspension of services, the
Architect shall have no liability to the Owner for delay or damage caused the Owner because of such suspension of
services. Before resuming services, the Architect shall be paid all sums due prior to suspension and any expenses
incurred in the interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services
and the time schedules may be negotiated between the parties and subsequently be equitably adjusted.
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§ 9.2 If the Owner suspends the Project, the Architect shall be compensated for services performed prior to notice of
such suspension. The Architect’s fees for the remaining services and the time schedules may be negotiated between
the parties and subsequently be equitably adjusted.

§ 9.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other;than the fault of the
Architect, the Architect may terminate this Agreement by giving not less than seven days’ wntten notice.

§ 9.4 Either party may terminate this Agreement upon not less than seven days’ written notjce should the other party
fail substantially to perform in accordance with the terms of this Agreement through no fault of the party mmatmg ‘the”
termination.

§ 9.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Architect for the
Owner’s convenience and without cause; or due to insufficient funding. :

§ 9.6 In the event of termination not the fault of the Architect, the Architect shall be compen§at;ed for serv1ces
performed prior to termination, together with Reimbursable Expenses then due.

§ 97

§ 9.8 The Owner’srights to use the Architect’s Instruments of Service in the event of a term:natmn of this:
are set forth in Article 7 and Section 11.9. et

ARTICLE 10 MISCELLANEQUS PROVISIONS
§ 10.1 This Agreement shall be governed by the laws of the State of New Mexico, and since the parties have selected

arbitration as the method of binding dispute resolution, the New Mexico Uniform Arbitration Act shall govern Section
8.3. ‘

§ 10.2 Terms in this Agreement shall have the same meaning as those in AIA Document A201—2007 General
Conditions of the Contract for Construction.

§ 10.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assignsvénd legal
representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement without the-written

consent of the other, except that the Owner may assign this Agreement to a lender providing financing for the Préject .
if the lender agrees to assume the Owner’s rights and obligations under this Agreement.

§ 10.4 If the Owner requests the Architect to execute certificates, the proposed language of such cemﬁcates shall be
submitted to the Architect for review at least 14 days prior to the requested dates of execution. The Architect shall not

be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the
scope of this Agreement.

§ 10.5 Nothing contained in this Agreement shall create a contractual relationship with or a cause of action in favor of
a third party against either the Owner or Architect.

§ 10.6 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the discovery,

presence, handling, removal or disposal of, or exposure of persons to, hazardous materials or toxic substances in any
form at the Project site.

§ 10.7 The Architect shall have the right to include photographic or artistic representations of the design of the Project
among the Architect’s promotional and professional materials. The Architect shall be given reasonable access to the
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s
confidential or proprietary information if the Owner has previously advised the Architect in writing of the specific
information considered by the Owner to be confidential or proprietary. The Owner shall provide professional credit for
the Architect in the Owner’s promotional materials for the Project.

§ 10.8 If the Architect or Owner receives information specifically designated by the other party as "confidential” or
"business proprietary,” the receiving party shall keep such information strictly confidential and shall not disclose it to
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any other person to the extent allowed by the New Mexico "Inspection of Public Records Act;" except to (1) its
employees, (2) those who need to know the content of such information in order to perform services or construction
solely and exclusively for the Project, or (3) its consultants and contractors whose contracts include similar restrictions
on the use of confidential information.

ARTICLE 1 COMPENSAT!ON

Archltect as follows:
(Insert amount of, or basis for, compensation.) i

§ 11.2 For Additional Services designated in Section 4.1, the Owner shall compensate the Architect as follows:

(Insert amount of, or basis for, compensation. If necessary, list specific services to which partugular methg?is pf
compensation apply.)

5 = p——
§ 11.3 For Additional Services that may arise during the course of the Project, including thése under Section 4.3, the
Owner shall compensate the Architect as follows:
(Insert amount of, or basis for, compensation.)

H

§ 11.4 Compensation for Additional Services of the Architect’s consultants when not mcluded in Scctlon 11.20r 11 3,
shall be the amount invoiced to the Architect plus te

- percent ( 10 %), or as otherwise stated. below

§ 11.5 Where compensation for Basic Services is based on a stipulated sum, the compensation for each phase of'
services shall be as itemized in "Basic Fee Distributions Analysis" prepared by Williams Design Group,dated October _ -
2,2012.: . .

%)

percent ( ¢
percent ( %)
percent ( %)
percent ( %)
percent ( %)
Total Basic Compensation one hundred  percent ( 100 %)

§ 11.6 When any portions of the Project are deleted or otherwise not constructed, compensation for those-portions.of
the Project shall be payable to the extent services are performed on those portions, in accordance- with the schedule set -
forth in Section 11.5 based on (1) the lowest bona fide bid or negotiated proposal, or (2) if no-such.bid or proposal'is
received, the most recent estimate of the Cost of the Work for such portions of the Project. The Architect shall be
entitled to compensation in accordance with this Agreement for all services performed whether or not the Construction
Phase is commenced.

§ 11.7 The hourly billing rates for services of the Architect and the Architect’s consultants, if any, are set forth below.
The rates shall be adjusted in accordance with the Architect’s and Architect’s consultants’ normal review practices.
(If applicable, attach an exhibit of hourly billing rates or insert them below.)
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Employee or Catego Rate

§ 11.8 COMPENSATION FOR REIMBURSABLE EXPENSES s
§ 11.8.1 Reimbursable Expenses are in addition to compensation for Basic and Additional Servxces and include
expenses incurred by the Architect and the Architect’s consultants directly related to the PI‘OJCC as follows:
A Transportation and authorized out-of-town travel and subsistence for local censultants ‘travelaway =
from Las Cruces, New Mexico; P ———
.2 Project Web sites, and extranets;
.3 Fees paid for securing approval of authorities having jurisdiction over the Pri ojeé;t;
.4  Printing, reproductions, plots, standard form documents only when intendedgfor HlSUlbutlon to the

.5  Postage, handling and delivery only when intended for distribution to the Ovinen or on behalf of the
Owner for delivery to authorities having jurisdiction over the Project;
Incidental activities and travel when authorized prior to the activity or traveliby the Owner
Models, mock-ups, and professional photography, requested by the Owner; i
8 Architect’s Consultant’s expense of professional liability insurance dedicateg excluswely to this

Project, or the expense of additional insurance coverage or limits if the Owner rqquests such msurance

in excess of that normally required by the Owner; e s N,

9  All taxes levied on professional services and on reimbursable expensesand;®_____ . .
.40 Other similar Project-related expenditures when authorized in advance of the expenditure by the

Owner.
A

~N oo

§ 11.8.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Archxtect and the:
Architect’s consultants plus ten” percent ( 10" %) of the expenses incurred. : :

§ 1.9 COMPENSATION FOR USE OF ARCHITECT'S INSTRUMENTS OF SERVICE _

If the Owner terminates the Architect for its convenience under Section 9.5, or the Architect terminates this
Agreement under Section 9.3, the Owner shali pay a licensing fee as compensation for the Owner’s continued use of
the Architect’s Instruments of Service solely for purposes of completing, using and maintaining the Project as follows: -

| A lump sum to be negotiated at such: time th:

§ 11.10 PAYMENTS TO THE ARCHITECT

§ 11.10.1 An initial payment of zero- ($ 0~ ) shall be made upon execution of this Agreement and is the minimum
payment under this Agreement. It shall be credited to the Owner’s account in the final invoice.

§ 11.10.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.
Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid thitty: (30 ) days after
the invoice date shall bear interest at the rate allowed by New Mexico State Statute.. '

(Insert rate of monthly or annual interest agreed upon.)

%

§ 11.10.3 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated
damages on the Architect, or to offset sums requested by or paid to contractors for the cost of changes in the Work
unless the Architect agrees or has been found liable for the amounts in a binding dispute resolution proceeding.

§ 11.10.4 Records of Reimbursable Expenses, expenses pertaining to Additional Services, and services performed on
the basis of hourly rates shall be available to the Owner at mutually convenient times.

ARTICLE 12 SPECIAL TERMS AND CONDITIONS
Special terms and conditions that modify this Agreement are as follows:
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ARTICLE 13 SCOPE OF THE AGREEMENT
§ 13.1 This Agreement represents the entire and integrated agreement between the Owner and the Architect and

supersedes all prior negotiations, representations or agreements, either written or oral. ThisiAgreement may be
amended only by written instrument signed by both Owner and Architect. ;

§ 13.2 This Agreement is comprised of the following documents listed below:
1 AJA Document B101™-2007, Standard Form Agreement Between Owner and A

.3  Other documents: Lo—
(List other documents, if any, including Exhibit 4, Initial Information, and additional scopes of service,
if any, forming part of the Agreement.) : g

This Agreement entered into as of the day and year first written above.

OWNER ARCHITECT

(Signature)

S1ga

(Prmted name and tztle) ’ (Printed name and title)

Approved as to form:

, City Attorney
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