i City of Las Cruces

PEOPLE HELPING PEOPLE

Council Action and Executive Summary
Item # 13 Ordinance/Resolution# 12-138

For Meeting of For Meeting of February 6, 2012
(Ordinance First Reading Date) (Adoption Date)

TITLE: A RESOLUTION AUTHORIZING AN AGREEMENT BETWEEN THE CITY OF LAS
CRUCES AND THE CHILDREN’S READING FOUNDATION OF DONA ANA COUNTY
FOR A PILOT PROJECT TO SUPPLY BOOKS ON ROADRUNNER TRANSIT
VEHICLES.

PURPOSE(S) OF ACTION:

Authorize an agreement.

COUNCIL DISTRICT: ALL

Drafter/Staff Contact: Department/Section: Phone: 528-3477
Lori Grumet Community & Cultural
Services

)
City Manager Signature: W §
"

BACKGROUND / KEY ISSUES / CONTRIBUTING FACTORS:

in May of 2011, staff began researching a program idea to place free reading materials on city
busses for the use and benefit of children. After gathering information from existing programs
staff developed a scope of work for a local version that is called “Read and Ride the
RoadRUNNER”. COAS Bookstore volunteered to donate as many books as needed, and the
newly formed Children’s Reading Foundation of Dona Ana County expressed an interest in
collaborating with the City to make the program successful. This agreement will formally include
the Children’s Reading Foundation in the efforts.

The first donated books were placed on city busses in mid-October 2011. So far, the program
has been working well, and over 500 books have been distributed via RoadRUNNER Transit
since the program began. The books are free to passengers and the labels attached to the
books encourage children to read for twenty minutes a day and to give the book a good home.

The agreement formalizes the involvement of the Children’s Reading Foundation in the pilot
project that will allow them to participate as an active partner in the pilot literacy program “Read
and Ride the RoadRUNNER” also known as “Books on the Bus”. The objective of the pilot
project, which is scheduled to end on or about June 30, 2016, is to put books in the hands of
children.

(Continue on additional sheets as required)
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To date the costs associated with this program have been $85 for labels, which was absorbed in
the operating budget for Community & Cultural Services. The Transit section spent $681 to buy
the book holders for the busses and a cabinet to store the books. The Children's Reading
Foundation will support the program by providing volunteers to oversee book distribution and
provide materials through their book drives and other literacy based activities.

SUPPORT INFORMATION:

1. Resolution.
2. Exhibit “A”, Agreement.

SOURCE OF FUNDING:
Is this action already budgeted?
Yes | [ ]| See fund summary below
N/A No |[_]]If No, then check one below:
Budget ]| Expense reallocated from:
Adjustment
Attached | [ ]| Proposed funding is from a new revenue
source (i.e. grant; see details below)
[]{ Proposed funding is from fund balance in
the Fund.
Does this action create any
revenue? Yes | [ ]| Funds will be deposited into this fund:
in the amount of $ for
N/A FY .
No There is no new revenue generated by
this action.
BUDGET NARRATIVE
N/A

FUND EXPENDITURE SUMMARY:

Fund Name(s) Account Expenditure, Available | Remaining | Purpose for
Number(s) | Proposed Budgeted | Funds Remaining Funds
Funds in
Current FY
N/A N/A N/A N/A N/A N/A
OPTIONS / ALTERNATIVES:
1. Vote “Yes”; this will approve the agreement and authorize the Children’s Reading

Foundation of Dona Ana County to collaborate with RoadRUNNER Transit in support of

the literacy project “Read and Ride the RoadRUNNER”.
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2. Vote “No”; this will not approve the agreement. The Children’s Reading Foundation may
informally elect to support the program without any formal documentation on roles and
responsibilities.

3. Vote to “Amend”; this could change the terms under which the Children’s Reading
Foundation participates in the program.
4, Vote to “Table”; this could delay the forward movement of the pilot project.

REFERENCE INFORMATION:

N/A

Rev. 03/2011
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RESOLUTION NO. 12-138
A RESOLUTION AUTHORIZING AN AGREEMENT BETWEEN THE CITY OF LAS

CRUCES AND THE CHILDREN’S READING FOUNDATION OF DONA ANA COUNTY

FOR A PILOT PROJECT TO SUPPLY BOOKS ON ROADRUNNER TRANSIT
VEHICLES.

The City Council is informed that:

WHEREAS, a pilot literacy program called Read and Ride the RoadRUNNER
was initiated by City staff in October 2011 to provide books to children who ride transit
busses; and

WHEREAS, the Children’s Reading Foundation of Dona Ana County wishes to
collaborate with the City of Las Cruces to make this pilot program successful; and

WHEREAS, an agreement has been developed to formalize roles and
responsibilities between the City and the Children’s Reading Foundation in support of
the pilot program.

NOW, THEREFORE, Be it resolved by the governing body of the City of Las

Cruces:
M
THAT the City Manager is authorized to execute the agreement between the
City of Las Cruces and the Children’s Reading Foundation of Dona Ana County
attached as Exhibit “A” and made a part of this Resolution.
(I
THAT City staff is hereby authorized to do all deeds as necessary in the
accomplishment of the herein above.

DONE AND APPROVED this day of ,2012.




ATTEST:

City Clerk

(SEAL)

Moved by:

Seconded by:

APPROVED AS TO FORM:

s WY,

City Alttorney
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APPROVED:

Mayor

VOTE:

Mayor Miyagishima:

Councillor Silva:
Councillor Smith:

Councillor Pedroza:

Councillor Small:
Councillor Sorg:
Councillor Thomas:

T
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Aareement Between the City of Las Cruces and the Children’s Reading

Foundation of Dona Ana County for a Pilot Project to Supply Books on

RoadRUNNER Transit Vehicles

The City of Las Cruces (“City”), a New Mexico municipal Foundation, and the
Children’s Reading Foundation of Dona Ana County (“Foundation”), enter into
this Memorandum of Agreement (“Agreement”) on this day of

, 2012 as follows:

RECITALS

A. The City and the Foundation wish to work together to develop a literacy
program that provides reading material for children on city busses. The pilot
program will place donated age appropriate reading materials on the fixed
route RoadRUNNER transit busses on a regular basis for children to enjoy

during their ride, and that they may take with them to enjoy reading at home.

B. The Foundation is a chapter of the National Children's Reading
Foundation and has been granted exemption from federal income tax by the
United States Commissioner of Internal Revenue as an organization
described in Section 501 (c) (3) of the Internal Revenue Code of 1986, as

amended or renumbered.
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C. The Foundation is a New Mexico non-profit Foundation having been
incorporated as such in 2011. The Articles of Foundation are on file with the
New Mexico Public Regulation Commission and provide that the purpose of
the Foundation is to Encourage and educate families about their important
role in raising a reader, support schools in assuring that students read on
grade level by the end of the third grade, and facilitate community

involvement in helping young readers be successful.

D. To achieve this purpose the Foundation may directly and indirectly partner
with other organizations to develop community activities which further literacy

and reading readiness among the children and families of Dona Ana County.

E. NMSA 1978, § 6-5A-1 (1992) sets forth specific requirements for
governmental entities such as the City that receive funds or property from
certain organizations such as the Foundation. The statute specifically defines
a qualifying organization as a Section 501(c) organization “whose principal
and authorized purpose is to complement, contribute to and support, aid the
function of or forward the purposes of a single agency through financial
support, the contribution of services, goods, data or information that help or
aid the agency in carrying out its statutory purpose and goals”. The City is a
municipality and qualifies as an “agency” under the statute, and the

Foundation qualifies as an “organization” under the statute.
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F. According to NMSA 1978, § 6-5A-1(B), before the City can accept
property or funds from the Foundation for the support of the Foundation’s
initiatives, the City and the Foundation shall enter into a written agreement

that sets forth the relationship between the parties.

G. The Foundation has provided and desires to continue to provide
support, through fund-raising efforts, participation in events, and activities, to
promote early literacy in the community and the City desires to receive
support for the same from the Foundation as appropriate to support specific

initiatives.

H. The parties desire to clarify their respective obligations under NMSA

1978, § 6-5A-1 and to provide for fiscal accountability.

Agreement

1. Term: The Agreement will continue in full force and effect until the
expiration date given below, or until terminated by either party with or without
cause on ninety (90) days written notice to the other party.

2. Corporate and Tax Status: The Foundation will remain both a New

Mexico non-profit Foundation in good standing and an Internal Revenue
Code Section 501(c) federal tax exempt organization during the term of this
Agreement. The Foundation will promptly provide proof of such status upon

written request of the City.
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3. Requirements of NMSA 1978, § 6-5A-1(B): The following provisions are

specific requirements of state law:

A Purpose: Section 6-5A-1(B)(1) requires a concise statement of
the Foundation’s purpose and how that purpose supports the City’s
responsibilities and authority for the Pilot program. That statement of
purpose is set forth in the Foundation’s Articles of Incorporation as
recited in Background paragraph C and is incorporated herein by

reference.

B. Relationship: Section 6-5A-1(B)(2) requires provisions explicitly
describing the City’s relationships to the Foundation in connection with
such issues as authority, autonomy and information sharing and
reporting. The Foundation is a separate 501 (c)(3) Foundation and shall
operate independently of the City of Las Cruces. It has no authority to

bind the City or to operate on behalf of the City.

C. Support: The Foundation shall act as a liaison between the City
of Las Cruces and the national office of the Children’s Reading
Foundation and any local literacy groups that serve as partners to the
local chapter for the purposes of this Pilot project. The Foundation shall

also provide funding for events pertaining to the Pilot Program of placing
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books on RoadRUNNER transit vehicles where the City of Las Cruces

has directly related financial limitations.

D.

Financial Reporting Requirements: Section 6-5A-1(B)(4)

requires the following:

So long as the gross annual income of the Foundation is less
than $100,000.00, the Foundation will file with the City on an
annual basis, a balance sheet showing the assets, liabilities,
income and expenses of the Foundation classified by general
source and classified by object.

In the event that the gross income of the Foundation exceeds in
any year $100,000.00, then in such event, the Foundation shall
maintain a financial accounting system adequate under
customary and currently accepted accounting standards and
secure an annual audit in accordance with generally accepted
governmental auditing standards by an independent professional
auditor, who will be required to furnish to the City, copies of this
audit, which audit shall be public record. Provided however, that
no list of donors or donations shall be of public record. The
Foundation shall also make the associated work papers
available to the City for review upon its written request for a

period of three years after the audit.
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E. Disbursement Standards: Section 6-5A-1(B)(5) requires that any

funds or property transferred to the City by the Foundation will be
considered to be subject to all state laws and regulations governing the
disbursement and administration of public funds and property. Only
those transfers between the Foundation and the City will go through the
City’s financial reporting system for audit purposes. This statute deems
that any funds or property transferred by the Foundation to the City are
to be considered public funds or public property as the case may be.
Any funds or property transferred to the City of Las Cruces by the
Foundation shall be subject to all state laws and regulations governing
the disbursement and administration of public funds and public

property.

F. Review of Foundation's Bylaws: The City has reviewed the

existing by-laws of the organization and found them to be acceptable.
In the event that there are any amendments to the bylaws of the
Foundation, the Foundation shall furnish such amendments to the City,

within thirty days after adoption.

G. Consideration: The City shall not be required to provide anything

of value to the Foundation, including, but not limited to staff services,
facilities base, or use of equipment to the Foundation. In the event the

City Manager or the designee of the City Manager determines to make
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such a contribution, same shall only be provided to the Foundation

upon the City receiving fair market financial or other compensation, and

in no event, shall anything be provided to the Foundation that would in

any manner violate the New Mexico Anti-Donation Clause or any other

provision of State law.

H.

Accounting Requirements. In addition to the financial accounting

requirements of the Foundation set forth in Section 4(D) hereof, the

Foundation will do the following:

Maintain a financial accounting system that meets currently
generally accepted accounting standards for non-profit
organizations as published by the American Institute of Certified
Public Accountants;

Coordinate the management of said financial accounting system

with the City’s Internal Audit staff;

iii. Adopt internal control procedures and guidelines for the

collection, distribution and expenditure of funds, property, items,
services or programs to assure that such funds, property or
services are being used or conducted for the benefit of and in
support of the Sister Cities program, and that such expenditures,
programs or activities are not in vioiation of any applicable state

or federal law or regulation; and
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iv. Submit to the City upon an agreed date its annual budget

showing planned program support.

4. Foundation Employees and Volunteers:

A. The Foundation will provide its own employees and volunteers
for its programs and events and will be solely responsible for
compensating its employees including providing worker's
compensation insurance if required.

B. City of Las Cruces employees, will not work directly or indirectly
for Foundation programs or events on City time. Said
employees shall not be required either directly or indirectly to
volunteer to staff Foundation programs or events on their own
time, unless such activity is approved by the City Manager or
his’lher designee as provided for in a separate detailed
agreement as referenced in Section 10(A) of this Agreement.

C. By entering into this Agreement, neither party nor their
respective “public employees,” as defined in the New Mexico
Tort Claims Act, waive sovereign immunity or any defense, or

limitations of liability pursuant to law.

5. Foundation Programs and Events:

A. This Agreement does not require that the City present any specific

program or event, but any event or program that is proposed by either



282

party in the form of a joint or collaborative program between the City
and the Foundation will be separately approved by the City Manager or
his/her designee in accordance with a written agreement that will
delineate the scope of the joint or collaborative effort.

B. The Foundation will advise the City Public Information Office of the
meetings and activities of the Children’s Reading Foundation program.
The City will distribute public service announcements on behalf of the
Pilot project and related activities to encourage citizen participation
promoting literacy throughout Las Cruces. The Foundation may utilize
other publicity venues as the opportunities arise, and as the Foundation
desires.

C. The Foundation will maintain and update the Children's Reading

Foundation web page with links to the City web pages.

6. Foundation Fund Raising:

A. The Foundation will design and implement fund raising programs
in support of its mission.

B. The Foundation will be solely responsible for its fund raising
programs and events and for all costs related thereto. All
advertising for its programs and events will clearly state that the
program or event is being provided solely by the Foundation,

unless it is a collaborative effort (grant or fiscal agency).
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C. The Foundation will solicit, receive and accept for the benefit of
the Foundation and for the ultimate benefit of the City, program
and relationship restricted and unrestricted gifts of money, and
real or personal property.

D. The Foundation may contract with persons or entities such as
fund raising consultants, accountants and investment managers,
as it deems necessary to carry out its functions to support the

Pilot program.

7. Donations to the Foundation From Third Parties:

A. Cash Donations:

i. Cash donations from third parties to the Foundation for the
benefit of the Children’s Reading Foundation Pilot
program will be documented so that they may be properly
tracked as required by Section 3.H. of this Agreement.
The City will comply with any conditions attached to
donations received by the City on behalf of the Children’s
Reading Foundation Pilot Program, such as a requirement
that a specific item be purchased. The City will decline to
accept cash donations on behalf of the Pilot program if it is
unable or unwilling to comply with any conditions attached

to the donation. In the event that restrictions or conditions

10
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of donation do not comply with State law, same will be

refused by the City.

. Cash donations from third parties solely to the Foundation

will be administered by the Foundation in compliance with
appropriate financial accounting requirements and

documentation.

B. Donations of Individual Items of Personal Property or

Collections:

Individual items of personal property donated to the
Foundation for the specific purpose of promoting the Pilot
Program will be tendered to the City (example: donation of
reading materials for distribution to the public). If the City
declines to accept the donation, the donation will be

returned by the Foundation to the donor.

. Individual items of personal property donated solely to the

Foundation will be properly inventoried, preserved and
stored by the Foundation at its sole expense. The
Foundation will comply with any conditions attached to the
donation at its sole expense. The City will assume no
responsibility or cost for inventorying, preserving or storing
said items unless and until ownership of the items are
transferred to the City. The Foundation may loan said

items to the City pursuant to a written loan agreement.

11
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8. Grant Writing/Fiscal Agent Status:

A. The Foundation may solicit and accept grants for the benefit of
the Pilot program in consultation with the City. The Foundation
will be the fiscal agent for its grants and will administer its grants
in accordance with the grant terms. The City Manager on behalf
of the City reserves the right to decline to accept the benefits of
any grants obtained by the Foundation if the City was not
consulted in advance.

B. The City will provide no technical assistance for Foundation
grant writing, will not act as fiscal agent for grants obtained by
the Foundation, and will not directly or indirectly provide any
funds for grants obtained by the Foundation unless pre-approved

by the City Council depending on the circumstances.

9. Property and Liability Insurance:

A. The City maintains a comprehensive property insurance policy
for all of its buildings and contents. All property of the City
proposed to be used in connection with the Agreement is
covered by such insurance policy and, so long as this Agreement
is in effect, the City will maintain such insurance on such

property.

12
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B. The City provides coverage for its liability exposure through a
public liability fund. So long as this Agreement is in effect, the
City will maintain an adequate level of funding in that fund to
cover its liabilities under the New Mexico Tort Claims Act.

C. The Foundation will procure and maintain a general liability
insurance policy covering its operations under this Agreement.
Such insurance will be written by an insurance company licensed
to do business in the State of New Mexico, will have limits of
liability no less than the limits of liability set forth in the New
Mexico Tort Claims Act, which limits are presently one million
dollars, and will name the City as an additional insured with the
same coverage as the Foundation with respect to any claims
arising from the activities carried out by either party under this

Agreement.

D. The Foundation will provide the City with a certificate or
certificates of insurance identifying the insurance required by

subsection E hereof.

10. Public Records:

A. This Agreement does not subject the Foundation to the
provisions of the New Mexico Open Meetings Act or make

Foundation records, other than the annual audit or other

13
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documents required to be provided herein to the City, public

records under the New Mexico Inspection of Public Records Act.

11. Extensions, Changes. and Amendment:

B. This Agreement may be amended by mutual written agreement
of the parties. Both parties agree to cooperate with one another
in furtherance with the mission of the Children’'s Reading
Foundation of Dona Ana County within the constraints of the City
budget and the Foundation budget.

C. All correspondence relating to this Agreement shall be sent

jointly to:
Robert Garza, City Manager Maria Flores, President
City of Las Cruces Children’s Reading
P.O. Box 20000 Fdn. of Dona Ana County
Las Cruces, NM 88004 PO Box 285

Mesilla, NM 88046

12. Miscellaneous: This Agreement is not intended by any of the provisions

herein to create on behalf of the public or any member thereof the status
of third party beneficiary or to authorize anyone not a party to the

Agreement to maintain a suit based upon this Agreement.

14
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Neither party shall assign any interest in this Agreement nor transfer or
assign any claims for money due or to become due under this Agreement,

without the prior written consent of the other party.

This Agreement shall be construed in agreement with the laws of the
State of New Mexico. Both parties shall comply with all applicable
federal, state and local laws, and specifically the City’s Procurement Code

if applicable and any time limitations imposed by the State.

If a dispute arises concerning the provisions contained in this Agreement,
written notice outlining the complaint shall be provided by the aggrieved
party. If the matter has not been informally resolved within ten business
days, the services of a mediator shall be mutually enlisted within the next
five business days. If a mediator is not agreed upon within this five day

period, the contract is to be deemed terminated.

This document shall be executed in no less than two (2) counterparts,

each of which shall be deemed an original.

If any section, paragraph, sentence, clause, word, or phrase of this
Agreement is for any reason held to be illegal, unconstitutional, invalid, or
unenforceable by a court or agency of competent jurisdiction, said

provision shall be considered to be automatically excluded from this

15



289

Agreement and shall not affect the validity of the remaining provisions of

this Agreement.

The City reserves the right for their Internal Audit Office to audit the
Foundation books at the direction of Council or the Office of the City

Manager.

13. Severability:

D. Either Party may terminate this Agreement, which shall remain in
force for the period of five (5) years, commencing on 1 Oct, 2011
and ending June 30 2016, upon ninety (90) days advance written
notice. In the event that a new agreement is not in place on the
expiration date, the Agreement will continue on a month to
month basis until formal replacement agreement documents are

completed or until it is terminated by the parties.

E. This Agreement is contingent upon sufficient appropriation and
authorization being made by the City and the Foundation for the
applicable fiscal year for the performances under this
Agreement. The City’'s determination whether sufficient
appropriations are available shall be accepted by the Foundation
and shall be final.

IN WITNESS WHEREOF, the parties have executed this Agreement on the date

16
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first written above.

City Manager

City of Las Cruces

Approved as to form:

oy Yotk

City Attorney

President
Children’s Reading Fdn.

Of Dona Ana County

17



