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% City of Las Cruces

PEOPLE HELPING PEOPLE
Council Action and Executive Summary

item# 11 Ordinance/Resolution# 12-101
For Meeting of For Meeting of December 19, 2011
(Ordinance First Reading Date) {Adoption Date)

TITLE: A RESOLUTION AUTHORIZING THE FOURTH AMENDMENT TO THE CURRENT
LEASE FOR THE LAS CRUCES MUSEUM OF NATURAL HISTORY AT THE
MESILLA VALLEY MALL AND AUTHORIZING THE MAYOR TO EXECUTE THE
LEASE EXTENSION FOR A TERM OF ONE YEAR WITH A MUTUAL RIGHT OF
TERMINATION FOR EITHER PARTY UPON A NINETY (90) DAY WRITTEN NOTICE.

PURPOSE(S) OF ACTION: To approve a one (1) year extension to the lease agreement
between the City of Las Cruces and Marathon Corporation (Mesilla Valley Mall) for space
utilized by the Las Cruces Museum of Natural History.

COUNCIL DISTRICT: All
Drafter/Staff Contact: @ Department/Section: | Phone:

Catherine Duarte Public Works/Facilities | (575) 528-3121
Mangggment A

City Manager Signature: @i\/\/\)‘k/

BACKGROUND / KEY ISSUES / CONTRIBUTING FACTORS:

The initial lease agreement between the City of Las Cruces (“City”) and Marathon Corporation
("Mesilla Valley Mall") was approved on October 19, 1994 via Resolution No. 95-087.
Amendments to that Resolution were approved on November 7, 1994 (Resolution No. 95-149); a
second amendment was approved on September 6, 2005 (Resolution No. 06-078); and, a third
amendment was approved July 21, 2008 (Resolution No. 09-016), and will expire on December
31, 2011.

The Museum of Natural History is planning to relocate to their new site located at 411 North
Main Street upon completion of the remodel and expansion of the existing location. The
anticipated move date for the relocation of the museum is on or before December 31, 2012. City
staff has contacted the Mesilla Valley Mall's management company requesting a fourth
amendment to the current lease which would allow an extension for an additional year. The
mall’s management company is willing to recommend such an extension.

Under the new terms and conditions the City will be responsible for: A one (1) year lease with a
one (1) year option to renew the term. The minimum annual rent of $9.20 per sq. ft. did not
change from the current rate and will be due to expire on December 31, 2012. This equates to a
yearly rent of $39,449.60. Should the City need to exercise the option to renew this extension
for an additional year, the City must submit written notification 180 days prior to the expiration
date of the extension.

The lease space being utilized by the Museum of Natural History includes 4,288 square feet at a
cost of $39,449.60 per year (approximately $3,287.47 per month).
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In addition to the rent rate, the City shall pay an estimated $1.23 per sq. ft. per annum cost for
utilities ($5,274.24); a fixed $2.95 per sq. ft. per annum cost for HVAC ($12,649.60); an
estimated $0.35 per sq. ft. per annum cost for trash ($1,500.80); an estimated usage charge of
$0.35 per sq. ft. per annum cost for water/sewer ($1,500.80); for yearly additional charges of
$20,925.44 ($1,743.79 per month); thereby, relieving City staff of maintenance issues, direct
utility expenses, and the potential of costly HVAC unit replacement. Therefore, the total annual
rent rate, plus the additional defined costs noted above, is estimated at $60,375.12, or
$5,031.26 per month. Please note the rent rates and additional costs are based on a calendar
year, and the funding noted below is calculated based on a fiscal year.

SUPPORT INFORMATION:

1. Resolution.
2. Exhibit “A”, Fourth Amendment to Lease.
3. Attachment “A”, Existing Lease Agreement
SOURCE OF FUNDING:
Is this action aiready budgeted?
Yes | X[ See fund summary below
No | [ 1] If No, then check one below:
Budget [ 1| Expense reallocated from:
Adjustment
Attached | [_]| Proposed funding is from a new revenue
source (i.e. grant; see details below)
[_I| Proposed funding is from fund balance in
the Fund.
Does this action create any
revenue? Yes |[[ ]| Funds will be deposited into this fund:
_ jinthe amount of $ for FY
No X[ There is no new revenue generated by
this action.

BUDGET NARRATIVE

The available budget shown in the fund expenditure summary below is sufficient for the
remainder of the current fiscal year at $5,031.26 per month. For FY 2012-2013, staff will
budget the remaining $30,187.56 needed to complete the lease. All amounts shown above
related to the rental contract are based on calendar year calculations.

FUND EXPENDITURE SUMMARY:

Fund Name(s Account Expenditure| Available | Remaining | Purpose for
Number(s) | Proposed | Budgeted | Funds Remaining Funds
Funds in
Current FY
General Fund 10205120- | $30,187.56 | $40,616.15 | $10,428.59 | Rental fee for

723100 lease agreement
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OPTIONS / ALTERNATIVES:

1.

Vote “Yes”; this will approve the Resolution authorizing the extension of the Fourth
Amendment of the current lease for the Las Cruces Museum of Natural History at the
Mesilla Valley Mall and authorizing the Mayor to execute the lease extension for a term of
one year with a mutual right of termination for either party to terminate the lease upon a
ninety (90) day written notice.

Vote “No”; this will not approve the Resolution, and will not authorize the lease
agreement.

Vote to “Amend”; this would require re-negotiation of the lease terms and could result in
commensurate adjustments to the costs associated with the lease.

Vote to “Table”; this would result in delay that might cause unfavorable changes to the
terms of the lease.

REFERENCE INFORMATION:

The resolution(s) and/or ordinance(s) listed below are only for reference and are not included as
attachments or exhibits.

PoOh =

Resolution No. 06-078
Resolution No. 95-087
Resolution No. 95-149
Resolution No. 09-016
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RESOLUTION NO. 12-101

A RESOLUTION AUTHORIZING THE FOURTH AMENDMENT TO THE CURRENT
LEASE FOR THE LAS CRUCES MUSEUM OF NATURAL HISTORY AT THE MESILLA
VALLEY MALL AND AUTHORIZING THE MAYOR TO EXECUTE THE LEASE
EXTENSION FOR A TERM OF ONE YEAR WITH A MUTUAL RIGHT OF TERMINATION
FOR EITHER PARTY UPON A NINETY (90) DAY WRITTEN NOTICE.

The City Council of the City of Las Cruces is informed that:

WHEREAS, a lease agreement between the City of Las Cruces (“City”) and
Marathon Corporation (“Mesilla Valley Mall") was approved on October 29, 1994 on
Resolution No. 95-087. Amendments to that Resolution were approved on November 7,
1994 (Resolution No. 95-149). A second amendment was approved on September 6,
2005 (Resolution No. 06-078) and, a third amendment was approved July 21, 2008
(Resolution No. 09-016), and will expire on December 31, 2011; and

WHEREAS, the Museum of Natural History is planning to relocate to their new site
located at 411 North Main Street upon completion of construction; and

WHEREAS, City staff has contacted the Mesilla Valley Mall's management company
requesting a fourth amendment to the current lease which would allow an extension for an
additional year and they are willing to recommend extension; and

WHEREAS, the City and Mesilla Valley Mall shall have the option to renew and
extend the current lease for an additional year with the same terms and conditions upon
written notification 180 days prior to the expiration date of the extension.

NOW, THEREFORE, be it resolved by the governing body of the City of Las Cruces:

)
THAT a recommendation to approve extending the current lease agreement under

the modified terms and conditions for one year between the City and Mesilla Valley Mall.
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(In

THAT the City and Mesilla Valley Mall have the option to renew and extend the

current lease, and the conditions that the City will be responsible for.
(1)

THAT the Mayor execute the lease extension for a term of one (1) year with a
mutual right of termination for either party to terminate the lease upon a ninety-day written
notice.

(V)

THAT the Mayor is hereby authorized to execute the lease, designated as Exhibit

“A”, attached hereto and made a part hereof; and
V)
THAT City staff is hereby authorized to do all deeds necessary in the

accomplishment of the herein above.

Councillor Sorg:

%OVE ASTO FOR Councillor Thomas:

M:
Cityttorney 0

DONE and APPROVED this day of , 2011.
APPROVED:
ATTEST:
Mayor
City Clerk
VOTE:
(SEAL) Mayor Miyagishima:
Councillor Silva:
Moved by: _ Councillor Smith:
Councillor Pedroza:
Seconded by: Councillor Small:
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FOURTH AMENDMENT TO LEASE
(Mesilla Valley Mall: Las Cruces Museum of Natural History)

THIS FOURTH AMENDMENT TO LEASE (this “Amendment™) is made and entered into as of
the day of , 2011, by and between MESILLA VALLEY MALL,
LLC, a Delaware limited liability company (“Landlord”), and CITY OF LAS CRUCES, d/t/a Las Cruces
Museum of Natural History (“Tenant™).

RECITALS

A. Landlord, as successor-in-interest to Marathon U.S. Realties, Inc., and Tenant are parties
to a written lease agreement dated as of December 1, 1994 for the lease of certain premises {the
“Premises”) known as Space Number 1608, consisting of approximately 4,288 square feet, and more
particularly described in said lease, located in Mesilla Valley Mall, Las Cruces, New Mexica (the
“Shopping Center”).

B. Said lease has not been assigned or modified, except as follows:

First Amendment to Lease dated December 19, 2002;
Second Amendment to Lease dated September 16, 2005; and
Third Amendment to Lease dated August 4, 2008.

Said lease, together with the foregoing assignment and modification, is referred to as the “Lease”.

C. Landlord and Tenant desire by this Amendment to extend the Term of the Lease and to
otherwise amend the Lease as set forth below.

D. Capitalized terms used but not defined in this Amendment shall have the meanings
ascribed to them in the Lease.

TERMS

NOW, THEREFORE, in consideration of the mutual agreements contained in this Amendment,
Landlord and Tenant agree as follows:

1. Term. The Term of the lease shall be extended for a period of one (1) year commencing
on January I, 2012 and expiring on December 31, 2012. The extension period is referred to in this
Amendment as the “Fourth Extension Term.” All terms and conditions of the Lease will apply to the
Fourth Extension Term, except as otherwise set forth in this Amendment.

2. Minimum Annual Rental. During the Fourth Extension Term, Tenant saall pay to
Landlord as Minimum Annual Rental an amount equal to Thirty Nine Thousand Four Hundred Forty-
Nine and 60/100 Dollars ($39,449.60) per annum, payable in equal monthly installments of Three
Thousand Two Hundred Eighty Seven and 47/100 Dollars ($3,287.47) and ctherwise in accordance with
the terms of the Lease.

3. HVAC Charge. Notwithstanding any provision in the Lease to the contrary, during the
Fourth Extension Term, Tenant shall pay Landlord as Additional Rent a charge (“HVAC Clarge™) in the
amount of Two and 95/100 Dollars ($2.95) per square foot of floor area of the Premises per annum,
subject to terms and conditions provided in Exhibit A attached hereto.

4. Trash Charge. Notwithstanding any provision in the Lease to the contrary, during the
Fourth Extension Term, Tenant shall pay Landlord as Additional Rent a charge (“Trash Charge™) in the
amount of Thirty-Five Cents ($0.35) per square foot of floor area of the Premises per annum payable in
equal monthly installments in the same manner as Minimum Annual Rental. The Trash Charge for any
partial year or month shall be prorated on a per diem basis for partial months and partial years. Tenant
trash, waste, and garbage must be stored within the Premises until brought by Tenant, if so directed by
Landlord, to a common trash room in the common area of the Shopping Center. Landlord may assign
each Tenant a trash room location by the Shopping Center, at such location as Landlord may determine in
its sole discretion. Landlord has provided and will maintain trash pickup in the Shopping Center.

5. Water & Sewer Charge. Notwithstanding any provision in the Lease to the contrary,
during the Fourth Extension Term, Tenant shall pay Landlord as Additional Rent a charge in the amount
of Thirty-Five Cents (80.35) per square foot of floor area of the Premises per annum (the “Water and
Sewer Charge”), payable in equal monthly installments on the first day of each month as consideration for
Tenant’s use of water and sewer services at the Premises (including the reasonable costs incurred by
Landlord in connection with arranging, procuring and maintaining such water and sewer service). The
Water and Sewer Charge for any partial year or month shall be prorated on a per diem basis for partial
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months and partial years. Landlord may adjust the Water and Sewer Charge to reflect Landlord’s actual
cost of water and sewer service. Upon notice from Landlord, Tenant shali begin paying the adjusted
amount until a subsequent adjustment is made.

6. Electrical Service Charge. Notwithstanding any provision in the Lease to the contrary,
during the Fourth Extension Term, Tenant shall pay Landlord as Additional Rent a charge (“Electrical
Service Charge”) in the amount of One and 23/100 Dollars ($1.23) per square foot of floor area of the
Premises per annum payable in equal monthly installments in the same manner as Minimum Annual
Rental, subject to adjustment as provided in Article 16(a) of the Lease.

7. Effect on Additional Rent and Charges. Except as specifically provided herein, nothing
contained in this Amendment shall affect Tenant’s liability for any and all additional rent and charges
payable by Tenant under the Lease.

8. Option to Renew. Provided Tenant is not in default or breach under any of the terms,
covenants, or conditions of this Lease, Tenant shall have the one time option (the “Renewal Option™) to
renew this Lease for a period of one (1) year (the “Renewal Term™), upon written notice to Landlord not
less than one hundred eighty (180) days prior to the expiration of the Fourth Extension Term, upon the
same terms and conditions of this Lease existing at the expiration of the Fourth Extension Term.

9. Right to Terminate. At any time during the Fourth Extension Term, either Tenant or
Landlord shall have the option to terminate the Lease upon not less than 90 days prior written notice to
the other. In the event of any such termination, the term of the Lease will end upon the effective date of
termination specified in the termination notice, and thereafter the parties will be released from all further
obligations under the Lease except for accrued obligations then unpaid or unperformed. Tenant
acknowledges that any and all tenant improvements and other improvements in and to the Premises are a
part of the Premises and shall not be removed upon the early termination of the Lease. Tenant shall
surrender the Premises to Landlord pursuant to the terms set forth in Article 24 of the Lease.

10. Ratification of Lease. The Lease as amended by this Amendment is ratified, confirmed
and approved in all respects and remains in full force and effect.

1. Entire Agreement. This Amendment sets forth the entire understanding of the parties in
connection with the subject matter of this Amendment. There are no agreements between Landlord and
Tenant relating 1o the Lease or the Premises other than those set forth in writing and signed by the parties.
Neither party has relied upon any understanding, representation or warranty not set forth in this
Amendment, either oral or written, as an inducement to enter into this Amendment.

[The Remainder of this Page Intentionally Left Blank)
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Successors and Assigns. The provisions of this Amendment shall bind and inure to the
benefit of the heirs, representatives, successors and assigns of the parties, subject to the applicable
provisions of the Lease.

IN WITNESS WHEREOF, this Amendment is made as of the day and year first above written.

SF01/ 7800931

LANDLORD:

TENANT:

MESILLA VALLEY MALL LLC,
a Delaware limited fiability company

By:
Name:
Title:

CITY OF LAS CRUCES,
d/b/a Las Cruces Museum of Natural History

By:
Name:
Title:

By:

Name:
Title:
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EXHIBIT A
HVAC EXHIBIT

This Exhibit A provides information and sets forth requirements for Landiord supplied rooftop cooling
system (“HVAC System”) for use in connection with Tenant’s operation of the Premises.

1. Landlord shall supply, construct, operate and maintain, cr cause to be operated and maintained,
an HVAC System designed to provide cooled air to, but not within the intzrior of the Premises, at
Landlord’s own cost and expense. Except for cooled air service baing prcvided by Landlord, Tenant shall
provide all systems, facilities and equipment necessary for the distribution and control of the cooled air
delivered to the Premises.

2. Tenant is respounsible for the maintenance of the HVAT System within the interior of the
Premises, including but not limited to the controls, ducts, electrical wiring, temperature controls, heating
and heat detection, at Tenant’s sole expense. The HVAC System must be compatible with Landlord’s
energy management system. Interface with Landlord’s energy management system shall be by
Landlord’s contractor at Tenant’s sole expense.

3. For Tenant’s use of the aforesaid HVAC System, Tenant agrees to pay Landlord as Additional
Rent the following charges: (a) an annual charge equal to Two and 95/10C Dollars ($2.95) per square
foot multiplied by the total number of square feet within the Premises (the “HVAC Equipment Charge™);
and (b) the costs of electricity to run the HVAC System, as determined herein (the “HVAC Electricity
Charge”). The HVAC Equipment Charge and the HVAC Electricity Charge together are referred to in
the Lease as the “HVAC Charge” and shall both be billed and paid in tweive (12) equal installments and
payable together with installments of Minimum Rent. The HVAC Electrizity Charge will be established
each year based on usage by Tenant as set forth in the latest available engineering analysis of Tenant’s
mechanical plans conducted by or on behalf of Landlord. The kilowatts used by Tenant for the HVAC
System operation will then be multiplied by the per kilowatt rate Tenant would pay to the utility
providing electricity to the shopping center were the Tenant to pay those charges directly to such utility.
Notwithstanding the foregoing, in no event shall the HVAC Charge be less than $2,000 per year.

4. The HVAC Equipmert Charge owed by Tenant hereunder will be increased effective as of
January | of each calendar year during the term of this Lease by a percentage equal to the percentage (not
to exceed five (5%) per annum) increase, if any, in (i) the United States Dzpartment of Labor, Bureau of
Labor Statistics, Consumer Price index-U.S. Cities Average (1982-84 - 100) (the “Index™) applicable for
the month of December of the immediately preceding calendar year, over and above (ii) the
corresponding Index figure for the full calendar month of the term of this Lease; provided, that if such
Index should be discontinued, such calculation shall be made ty use of another reputable Index selected
by Landlord; and provided further, that if the base period for the Index (currently 1982 -84 - 100) is
hereafter changed, the new base period shall be used in making the foregoing calculation.

S. Landlord shall not be liable to Tenant in damages or otherwise if the said utilities or services are
interrupted or terminated because of necessary repairs, installations or improvements, or any cause
beyond the Landlord’s reasonable control, nor shall any such interruption or termination relieve Tenant of
the performance of any of its abligations hereunder. Landlord may cease to furnish any one or more of
said services without responsibility to Tenant except to connect the service facilities with such other
nearby sources of supply as may be available for the services discontinued, to adjust the charge
accordingly and notify Tenant of such changes.

6. Tenant agrees to operzte said HVAC System so that the temperature within the Premises will be
nearly identical to that within the enclosed malil. Tenant shall operate the Premises in such manner as to
not waste electricity, water or 1zating and zooling effect and shall not overburden the capacity of the
mains, feeders, ducts, conduits or other facilities by which utilities are supplied to the Premises. Tenant
shall be solely responsible for charges for all utilities consumed in the Premises. Tenant shall not install
any equipment which can exceed the capacity of any utility facilities serviag the Premises and if any
equipment installed by Tenant requires additional utility facilities, the same shall be installed at Tenant’s
expense in compliance with al’ code requirements and plans and specifications, which must be approved
in writing by Landlord.

7. Roof penetrations: All required penetrations of the roo? related to that portion of the HVAC
system that Tenant is required to maintain shall be performed by Landlord’s roofing contractor at

Tenant’s sole expense, after nctification in writing to Landlord and shall be subject to Landlord’s prior
written approval.

[continued on next page

8. In the event Tenant desires at any time during the Term to add a suppizmental HVAC unit or
other equipment to the HVAC System, Tenant shall provide notice and all relevant details to Landlord for

SFO1/780093.1
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its review. In the event Landlord approves such addition (which approval shall be in Landlord’s sole
discretion), Tenant shall enter into a separate agreement with Landlord regarding such addition.

[The Remainder of this Page Intentionally Left Blank]
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THIRD AMENDMENT TO LEASE
(Mesilla Valley Mall: Las Cruces Museum of Natural History)

THIS THIRD AMENDMENT TO LEASE (this “Amendment”) is made and entered into as of
the day of > 2008, by and between MESILLA VALLEY MALL,
LLC, a Delaware limited liability company (“Landlord™), and CITY OF LAS CRUCES, d/b/a Las Cruces
Museum of Natural History (“Tenant™).

RECITALS

A. Landlord, as successor-in-interest and Tenant are parties to a written lease agreement
dated as of December 1, 1994 for the lease of certain premises (“Premises”) known as Space Number
1608, consisting of approximately 4,288 square feet, and more particularly described in said lease, located
in Mesilla Valley Mall, Las Cruces, New Mexico (the “Shopping Center”).

B. Said lease has not been assigned or modified, except as follows:

First Amendment to Lease dated December 19, 2002, and :
Second Amendment to Lease dated September 16, 2005 (the “Second Amendment™).

Said lease, together with-he foregoing assignment and modification, is referred to as the “Lease”.

C. Landlord and Tenant desire by this Amendment to extend the Term of the Lease and to
otherwise amend the Lease as set forth below.

D. Capitalized terms used but not defined in this Amendment shall have the meanings
ascribed to them in the Lease.

TERMS

NOW, THEREFORE, in consideration of the mutual agreements contained in this Amendment,
Landlord and Tenant agree as follows:

1. Term. The Term of the lease shall be extended for a period of two (2) years commencing
on January 1, 2008 and expiring on December 31, 2010, The extension period is referred to in this
Amendment as the “Second Extension Term.” The period between July 1, 2008 and December 3 1,2008
is referred to in this Amendment as the “Modification Period.” All terms and conditions of the Lease will
apply to the Second Extension Term and Modification Period, except as otherwise set forth in this
Amendment.

2. Minimum Annual Rental. During the Modification Period and Second Extension Term,
Tenant shall pay to Landlord an amount equal to-Thirty Nine Thousand Four Hundred Forty-Nine and
60/100 Dollars ($39,449.60) per annum, payable in equal monthly installments of Three Thousand Two
Hundred Eighty Seven and 47/100 Dollars ($3,287.47) and otherwise in accordance with the terms of the
Lease.

3. HVAC Charga. Notwithstanding any provision in the Lease to the contrary, during the
Modification Period and Second Extension Term, Tenant shall pay Landlord as Additional Rent a charge
(*HVAC Charge™) in the amount of Four and 13/100 Dollars (84.13) per square foot of floor area of the
Premises per annum, subject to terms and conditions provided in Exhibit A attached hereto.

WEST\21382560.4
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4, Trash Charge. Notwithstanding any provision in the Lease to the contrary, during the
Modification Period and Second Extension Term, Tenant shall pay Landlord as Additional Rent a charge
(“Trash Charge”) in the amount of Thirty-Five Cents ($0.35) per square foot of floor area of the Premises
per annum payable in equal monthly installments in the same manner as Minimum Annual Rental. The
Trash Charge for any partial year or month shall be prorated on a per diem basis for partial months and
partial years. Tenant trash, waste, and garbage must be stored within the Premises until brought by
Tenant, if so directed by Landlord, to a common trash room in the common area of the Shopping Center.
Landlord may assign each Tenant a trash room location by the Shopping Center, at such location as
Landlord may determine in its sole discretion. Landlord has provided and will maintain trash pickup in
the Shopping Center.

5. Water & Sewer Charge. Notwithstanding any provision in the Lease to the contrary,
during the Modification Period and Second Extension Term, Tenant shall pay Landlord as Additional
Rent a charge in the amount of Thirty-Five Cents ($0.35) per square foot of floor area of the Premises per
annum (the “Water and Sewer Charge™), payable in equal monthly installments on the first day of each
month as consideration for Tenant’s use of water and sewer services at the Premises (including the
reasonable costs incurred by Landlord in connection with arranging, procuring and maintaining such
water and sewer service). The Water and Sewer Charge for any partial year or month shall be prorated on
a per diem basis for partial months and partial years. Landlord may adjust the Water and Sewer Charge to
reflect Landlord’s actual cost of water and sewer service. Upon notice from Landlord, Tenant shall begin
paying the adjusted amount until a subsequent adjustment is made.

6. Electrical Service Charge. Notwithstanding any provision in the Lease to the contrary,
during the Modification Period and Second Extension Term, Tenant shall pay Landlord as Additional
Rent a charge (“Electrical Service Charge™) in the amount of One and 31/100 Dollars ($1.31) per square
foot of floor area of the Premises per annum payable in equal monthly instaliments in the same manner as
Minimum Annual Rental, subject to adjustment as provided in Article 16(a) of the Lease.

7. Effect on Additional Rent and Charges. Except as specifically provided herein, nothing
contained in this Amendment shall affect Tenant’s liability for any and all additional rent and charges
payable by Tenant under the Lease.

8. Option to Renew. Provided Tenant is not in default or breach under any of the terms,
covenants, or conditions of this Lease, Tenant shall have the one time option (the “Renewal Option™) to
renew this Lease for a period of one (1) year (the “Renewal Term”), upon written notice to Landlord not
less than one hundred eighty (180) days prior to the expiration of the Second Extension Term, upon the
same terms and conditions of this Lease existing at the expiration of the Second Extension Term.

9. Relocation of Leased Premiscs.

(a) In the event Landlord elects at any time during the Modification Period or
Second Extension Term to do any of the following: to make any addition to or expansion of the Shopping
Center which will directly affect the Premises; to relocate the food court; to alter the portion of the
Shopping Center including the Premises for use as a food court, theater, Major Tenant or other purpose;
or otherwise to redevelop the Shopping Center; then, in such event, Landlord shall have the option to
require Tenant to relocate its busingss to other premises in the Shopping Center (the “Relocated
Premises™) subject to the terms and conditions set forth herein. If Landlord desires to exercise such
option, Landlord shall send Tenant a written notice (the “Relocation Notice”) specifying the location of
the Relocated Premises, and the date Landlord will require Tenant to (i) surrender the Premises originally
covered by this Lease (the “Surrender Date™), and (ii) open for business in the Relocated Premises (the
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“Relocation Date™), neither of which date shall be less than 60 days from the date of the Relocation
Notice.

() The relocation of Tenant shall be subject to the following terms and conditions:
(1) the Relocated Premises will have an area not more than 10% greater or less than the floor area of the
then existing Premises; (ii) if Tenant elects to relocate to the Relocated Premises, then prior to the
Relocation Date, Landlord, at its cost and expense, shall construct and deliver the Relocated Premises to
Tenant in a condition and improved in a manner substantially similar to the condition and manner of
improvement of the original Premises as then existing, exclusive of trade fixtures, equipment, furnishings,
inventory, decorations and other items of Tenant’s personal property, provided that in the alternative,
Landlord may elect in writing to have Tenant construct the Relocated Premises, and in such case
Landlord will pay Tenant within 60 days after Tenant opens for business in the Relocated Premises an
amount equal to the cost Landlord would have incurred to so construct the Relocated Premises had
Landlord not elected to have Tenant construct the Relocated Premises; (iii) Tenant shall be allowed to
stay open in its existing location during the above described improvements to the Relocated Premises;
(iv) on the Surrender Date, Tenant shall surrender to Landlord the Premises originally covered by this
Lease in the condition and in the manner provided for in this Lease for the surrender of the Premises at
the end of the Term; (v) from and after the Relocation Date, all components of rent, including Minimum
Annual Rent and all other charges that are based on the floor area of the Premises, will be payable based
on the floor area of the Relocated Premises, with an abatement of rent and charges payable under this
Lease for any period between the Surrender Date and the Relocation Date; and (vi) upon and following
the Relocation Date, the Relocated Premises will be, for all purposes, the “Premises” covered by this
Lease.

(c) Delivery of the Relocation Notice shall be deemed effective (i) when the same is
personally delivered, if delivered in person, (ii) the fifth (5th) day after same is deposited in an official
United States Post Offices, certified or registered mail, return receipt requested, postage prepaid and
properly addressed, if sent through the United States mail service or (jii) the first (1st) day after same is
given to a courier service for next day delivery, fees prepaid and properly addressed, if givento a
nationally recognized courier service. For a period of 45 days following delivery of the Relocation
Notice, Tenant shall have the right to accept the offer by written notice of acceptance given to Landlord.
Tenant shall execute and return to Landlord execution counterparts of a written lease amendment
embodying the offered terms within 30 days after Landlord sends the same to Tenant. Tenant’s written
notice of acceptance of Landlord’s offer will be effective only if Tenant executes and returns the
execution counterparts of the lease amendment within the above period.

(d) If Tenant notifies Landlord that it is unwilling to relocate, or Tenant fails to so
notify Landlord of its decision as to the relocation, or if Tenant fails to return the lease amendment
execution counterparts within the period specified above, Landlord will have the right to terminate this
Lease upon notice to Tenant, such termination to be effective as of the Surrender Date. In the event of
such termination, upon the Surrender Date Tenant shall surrender possession of the Premises to Landlord
in the condition and in the manner provided in this Lease for surrender of the Premises at the end of the
Term. Thereafter, the parties will be released from all further obligations under this Lease except for
accrued obligations then unpaid or unperformed. If Landlord terminates this Lease pursuant to the
provisions of this Section, provided that Tenant is not in default under this Lease beyond any applicable
cure period and Tenant vacates the Premises by the date specified in the notice to Tenant described above,
Landlord shall pay Tenant the Relocation Payment described below.

(e) The “Relocation Payment” means a sum equal to the unamortized cost of the

leasehold improvements installed by Tenant at its expense within the Premises at the commencement of
the Term (after deducting the amount of any tenant allowance paid to Tenant, including any allowance
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taken in the form of a rent abatement or offsets), less the cost of any removable or reusable items. The
Relocation Payment will be calculated as of the Surrender Date based on Tenant’s costs as shown on its
books and records maintained for Federal Income Tax purposes or equivalent purposes, not to exceed
costs using the straight line method of accounting for such costs over the original Term of this Lease. If
Landlord is due any money from Tenant, Landlord will have the right to deduct such amount from the
Relocation Payment before paying the same to Tenant. As a condition to Landlord’s obligation to pay the
Relocation Payment, Tenant shall forward to Landlord such backup information as Landlord may
reasonably request in connection with the determination of the Relocation Payment.

10. Landlord’s Addresses. Tenant acknowledges that Landlord’s addresses for notice and for
receipt of payments are as follows:

To Landlord: Mesilla Valley Mall LLC
124 Johnson Ferry Road, NE
Atlanta, GA 30328
Attn: Asset Manager/Mesilla Valley Mall

With a copy to: Jones Lang LaSalle
3344 Peachtree Road NE, Suite 1200
Atlanta, GA 30326
Attn: Counsel/Mesilla Valley Mall

For Payment of Rent:  Mesilla Valley Mall LLC
PO Box 933873
Atlanta, GA 31193-3873

11. Ratification of I ease. The Lease as amended by this Amendment is ratified, confirmed
and approved in all respects and remains in full force and effect.

12, Entire Agreement. This Amendment sets forth the entire understanding of the parties in
connection with the subject matter of this Amendment. There are no agreements between Landlord and
Tenant relating to the Lease or the Premises other than those set forth in writing and signed by the parties.
Neither party has relied upon any understanding, representation or warranty not set forth in this
Amendment, either oral or written, as an inducement to enter into this Amendment.

[The Remainder of this Page Intentionally Left Blank]

WEST\21382560.4 4



132

13.  Successors and Assigns. The provisions of this Amendment shall bind and inure to the
benefit of the heirs, representatives, successors and assigns of the parties, subject to the applicable
provisions of the Lease.

IN WITNESS WHEREOF, this Amendment is made as of the day and year first above written,

LANDLORD: MESILLA VALLEY MALLLLC,
a Delaware limited liability company

TENANT: CITY OF LAS CRUCES,
d/b/a Las Cruces Museum of Natural History

By: ¢
N - by e
Title:

neoy
v

D

By el

Name: e
Titleerm——""

ASTO "
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EXHIBIT A
HVAC EXHIBIT

This Exhibit A provides information and sets forth requirements for Landlord supplied rooftop cooling
system (“HVAC System”) for use in connection with Tenant’s operation of the Premises.

1. Landlord shall supply, construct, operate and maintain, or cause to be operated and maintained,
an HVAC System designed to provide cooled air to, but not within, the Premises, at Landlord’s own cost
and expense. Except for cooled air service being provided by Landlord, Tenant shall provide all systems,
facilities and equipment necessary for the distribution and control of the cooled air delivered to the
Premises.

2. Tenant is responsible for the maintenance of the HVAC System within the Premises, including
but not limited to the controls, ducts, electrical wiring, temperature controls, heating and heat detection, at
Tenant’s sole expense. The HVAC System must be compatible with Landlord’s energy management
system. Interface with Landlord’s energy management system shall be by Landlord’s contractor at
Tenant’s sole expense.

3. For Tenant’s use of the aforesaid HVAC System, Tenant agrees to pay Landlord as Additional
Rent the following charges: (a) an annual charge equal to Two and 13/100 Dollars ($2.13) per square
foot multiplied by the total number of square fect within the Premises (the “HVAC Equipment Charge™);
and (b) the costs of electricity to run the HVAC System, as determined herein (the “HVAC Electricity
Charge”). The HVAC Equipment Charge and the HVAC Electricity Charge together are referred to in
the Lease as the “HVAC Charge” and shall both be billed and paid in twelve (12) equal installments and
payable together with installments of Minimum Rent. The HVAC Electricity Charge will be established
each year based on usage by Tenant as set forth in the latest available engineering analysis of Tenant’s
mechanical plans conducted by or on behalf of Landlord. The kilowatts used by Tenant for the HVAC
System operation will then be multiplied by the per kilowatt rate Tenant would pay to the utility
providing electricity to the shopping center were the Tenant to pay those charges directly to such utility,
Notwithstanding the foregoing, in no event shall the HVAC Charge be less than $2,000 per year.

4. The HVAC Equipment Charge owed by Tenant hereunder will be increased effective as of
January 1 of each calendar year during the term of this Lease by a percentage equal to the percentage (not
to exceed five (5%) per annum) increase, if any, in (i) the United States Department of Labor, Bureau of
Labor Statistics, Consumer Price index-U.S. Cities Average (1982-84 - 100) (the “Index”) applicable for
the month of December of the immediately preceding calendar year, over and above (ii) the
corresponding Index figure for the full calendar month of the term of this Lease; provided, that if such
Index should be discontinued, such calculation shall be made by use of another reputable Index selected
by Landlord; and provided further, that if the base period for the Index (currently 1982 -84 - 100) is
hereafier changed, the new base period shall be used in making the foregoing calculation.

S. Landlord shall not be liable to Tenant in damages or otherwise if the said utilities or services are
interrupted or terminated because of necessary repairs, installations or improvements, or any cause
beyond the Landlord’s reasonable control, nor shall any such interruption or termination relieve Tenant of
the performance of any of its obligations hereunder. Landlord may cease to furnish any one or more of
said services without responsibility to Tenant except to connect the service facilities with such other
nearby sources of supply as may be available for the services discontinued, to adjust the charge
accordingly and notify Tenant of such changes.

6. Tenant agrees to operate said HVAC System so that the temperature within the Premises will be
nearly identical to that within the enclosed mall. Tenant shall operate the Premises in such manner as to
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not waste electricity, water or heating and cooling effect and shall not overburden the capacity of the
mains, feeders, ducts, conduits or other facilities by which utilities are supplied to the Premises. Tenant
shall be solely responsible for charges for all utilities consumed in the Premises. Tenant shall not install
any equipment which can exceed the capacity of any utility facilities serving the Premises and if any
equipment installed by Tenant requires additional utility facilities, the same shall be installed at Tenant’s
expense in compliance with all code requirements and plans and specifications, which must be approved
in writing by Landlord.

1. Roof penetrations: All required penetrations of the roof related to that portion of the HVAC
system that Tenant is required to maintain shall be performed by Landlord’s roofing contractor at
Tenant’s sole expense, after notification in writing to Landlord and shall be subject to Landlord’s prior
written approval.

[continued on next page)

8. In the event Tenant desires at any time during the Term to add a supplemental HVAC unit or
other equipment to the HVAC System, Tenant shall provide notice and all relevant details to Landlord for
its review. In the event Landlord approves such addition (which approval shall be in Landlord’s sole
discretion), Tenant shall enter into a separate agreement with Landlord regarding such addition.

{The Remainder of this Page Intentionally Left Blank])
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THIS LEASE made and eatered into this 71( day of Ylaw . 1994  (bercinafter
referred to as the *date bereof”) by and between MARATHON USS, REALTIES, INC. whose legal address for
purposes of this Lease is One Galleria Tower, 13355 Noel Road, Suite 1200, Dallas, Texas 75240-6678
(bereinafter called "Landlord’) and CITY OF LAS CRUCES d/b/a Las Cruces Museum of Natural History
(hereinafter called "Tenant™)

WITNESSETH:
LANDLORD and TENANT hereby agree as follows:

Landlord, for and in consideration of the covenants and agreements hereinafter set forth to be kept and
performed by both parties, does hereby demise and lease to Tenant (for the term hercinafter stiputated) the
premises (hercinafter called the "Leased Premises®) being that portion of a building shown hatched and
dimensioned on the plan attached hercto and made a part hereof as "EXHIBIT A", to be located in the Mesilla
Valley Mall (bercinafter called the "Shopping Ceater”) in the City of Las Cruces, County of Dona Ana, State
of New Mexicn, as shown on the site plan attached hereto and made a part hereof as "EXHIBIT B.*

ARTICLE
LEASED PREMISES,TERM AND USE

(a) LEASED PREMISES: An arca consisting of approximately 4,288 square feet (floor area) with a front
width of approximatcly 33 feet 9 inches and a depth of approximately 129 feet @ inches (SPACE NO. 1608)
measured to the center line of all walls, common to other tenant premises, to the exterior faces of alf other walls,
and to be the building line or common enclosed mall plane where there is no wall. If the Leased Premises is
to be newly constructed and is not a previously completed room, the Landlord may confirm the measurements
thereof upon completion, and upon notice to Tenant, the floor area stated in such notice shall be deemed to be
the floor area of the Leased Premises for all purposes of this Lease unless, within ten (10) days after receipt of
notice, Tenant notifies Landlord that Tenant believes Landlord’s measurement to be inaccurate, in which event
the Landlord shall cause its architect or engineer to make such measurement and certify the same to the parties.
The floor arca so certified (which may not exceed the floor area set forth above by more than ten percent
(10%)) shall be accepted by the parties and the Minimum Annual Rental and other charges based on floor area
shall be proportionately adjusted.

(b) TERM: The term of this Lease shall commence upon the date hereof and shall end upon the January 1st
next following the scyenth (7th) anniversary of the date upon which rental is determined to commence under
the provisions of ARTICLE 3 hereof, unless such date upon which rental shall be determined to commeace shall
be January 1st, in which cvent the term hereof shall end upon the scventh (%(h) anniversary of such date of
commencement.

() USE: The Leased Premises shall be used and occupied only for the purpose of:

operating a not for profit natyral history museym for the general public including a retadl gift shop
offering for retail sale only, merchandise relating (o nature, the earth, astronomy and the environment
¢ gifts, baoks, tapes, oS eV arel o ing cards Hmited to on display rack, tote

f mincrals an rative items for the home relate to nature  and for no

other purpose whatsoever. SEE ADDENDA - ARTICLE 59
(d) TENANT TRADE NAME:

-“
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()  TENANT NOTICE ADDRESS(es):

) Lcgal Address for Notice:
Las Cruces Muscum of Natura] History
200 Telshor
Lag Cruces, NM 88001 with 3 copy to:

City of L35 Cruccs
Attn: City Manager
200 North Chyrch Strect
Las Croces, NM_ 88004

() Billing Address (if diffcrent from above): Same as above

ARTICLE 2
EXHIBITS AND ORIGINAL CONSTRUCTION

(a) The exhibits listed below and attached to this Leasc are incorporated herein by this reference:
EXHIBIT "A”  Location of the Leased Premises within the enclosed mall,
EXHIBIT "B" Site Plan of Shopping Center.

EXHIBIT "C*  Schedule for Tenant Improvements,
Description of Landiord Work and Tenant Work.

EXHIBIT D" Tenant Sign Criteria.

(b) The construction of the Shopping Center bas as of the date of exccution of this Lease been completed.
Notwithstanding Exhibits A, B, C or D or anything else in this Lease, Landlord reserves the right to change or
modify and add to or subtract from the size and dimensions of the Shopping Center or any part thereof, the
number, location and dimensions of buildings and stores, dimensions of hallways, malls and corridors, the
number of floors in any building, the location, size and number of tenant spaces and kiosks which may be erected
in or fronting on any mall or othcrwise, the identity, type and location of other stores and tenants, and the size,
shape, location and arrangemeat of joint use areas, and to design and decorate any portion of the Shopping
Ceater as it desires, but the general character of the Shopping Center and the size and the approximate location
of the Leased Premises in relation to the major department stores and the main entrances to the enclosed mall
portion of the Shopping Center shall not be substantially changed.

(c) Landlord’s ability to perform Landlord’s construction obligations hereunder, if any, is dependeat upon
prompt receipt of Tenant's plans,

In the event Tenant shall not have commenced Tenant's Work, or any remodelling work required hercunder,
during the time period specified berein, Landlord shall have the right and option to cancel and terminate this
Lease by so notifying Tenant in writing, in which event Tenant agrees to pay to Landlord, as liquidated damages,
the cost of any work done by Landlard for Tenant's account (on the basis of the actual cost plus twenty percent
(20%) for overbead and supervision), including, but not limited to, sprinkler and electrical work, plumbing,
concrete floor slabs, and cooled air equipment and facilities, if any. In the event Tenant shall not have com pleted
Tenant’s Work, or any remodelling work required hereunder, or shall not have opened its store for business as
provided herein, then Tenant's rental shall nevertheless commence on the date on which Tenant should have
opencd for business in accordance with the schedule contained herein at the rate of oncfifteenth (1/15th) of
the monthly amount of Tenant’s Minimum Annual Reatal payments per day until Tenant shall open for business.

2
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(d) Subject to the provisions of this Lease, Landlord agrees, at Landlord’s 2xpense, to perform Landlord’s Work
in the construction of the Leased Premises substantially in accordance with the outline specifications entitied
*Schedule for Tenant Improvements, Description of Landlord Work and Tenant Work® attached hereto and made
a part hereof as "EXHIBIT C.* Al work on the Leased Premises other than that to be so performed by
Landlord is to be done by Tenant, at Tenant's expense (hereinafter called "Tenant’s Work”). Tenant’s Work shall
include, but not be limited to, those items listed in Exhibits C and D,

Tenant agrecs to commence, proceed diligently with, and complete, its Tenant Work, or any remodelling work
required bereunder, in strict accordance with the provisions of this Lease pertaining thereto including those sct
forth in Exhibit C (including the installation of all store and trade fixtures equipment, stock and inventory).

NOTWITHSTANDING ANYTHING CONTAINED INTHIS LEASE TO THE CONTRARY, OTHER THAN
ARTICLE 43 HEREOF, TENANT IS REQUIRED TO OPEN THE LEASED PREMISES FOR BUSINESS
TO THE PUBLIC ON OR BEFORE APRIL 1, 1995, QCTOBER-3-1904.

(c) In the event Landlord is to perform any Landlord Work under this Lease, Landlord agrees, at Landlord’s
éxpense, to obtain and maintain public liability insurance and Workmen's Compensation insurance adequate to
fully protect Tenant as well as Landlord from and against any and all liabiity for death of or injury to person
or damage to property caused in or about, or by reason of, construction of ‘Landlord’s Work. Tenant agrees, at
Tenant’s expense, to maintain a scif insyrance fund adequate to fully pay sbiain-and-maintain-public-liabiliy
nsuranee-and orkmenls-Compansation-Insurance-adeguate-to-fully protet-Landlord-as-well-as-Tenant-fron
and-against any and all liability for death of ot injury to person or damage to property caused in or about, or
by reason of, the construction of Tenaut's Work or any remodelling wosk done by Tenant fo the cxtent that
Tcnant has any Hability uader the New Mexico Tort Claims Adt and to protuct Landlord from having to pay on
account thereof.

() In the event Landlord’s Work and Tenant’s Work shall progress simultanzously, Landlord shall not be liable
for any injury to person or damage to property of Tenant, or of Tenant’s employees, licensees or invitees, from
any causc whatsoever occurring upon or about the Leased Premises, and Tenant shall and will indemnify and
save Landlord harmless from any and all liability and claims arising out of o1 connected with any such injury or
damage.

{g) Tenant hereby agrees that Landlord shall not be in default under this Lease for any delay in delivery of
possession of the Leased Premises to Tenant, except Tenant shall have no obligation to pay rental hereunder
prior to the date that Landlord makes the Leased Premiscs available to Tenant. Tenhamt agrees to accept
possession of the Leased Promises when made available by Landlord and releases Landlord from any claim
whatsoever for damages for any such delay.

(h) During any period of construction or remodelling of the Leascd Premiscs, Tenant agrees to conduct its labor
relations and its relations with its employees and contractors in such a manner as to avoid all strikes, picketing
and boycotts of, on, or about the Leased Premises and the Shopping Center. Tenant further agrees that if,
during the period of construction or remodelling of the Leased Premises, any of its employecs strike, or if picket
lines or boycotts or other visible activitics objectionable to Landlord are established, conducted or carried out
against Tcnant or its employees, or any of them, on or about the Leased Premises or the Shopping Center,
Tenant shall, at Landlord’s sole option, immediately close the Leased Premises and remove all employees
therefrom until the dispute giving rise to such strike, picket linc, boycott or objectionable activity has been settled
to Landlord's satisfaction.
: ARTICLE 3
DATE ON WHICH RENT BEGINS

(a) The Minimum Annual Rental, and additional sentals and charges, {oxce
hepin-to-acerpe-pursiant-to-Article-4(c)) shall begin to accrue on the earlier of the following dates:
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(i) the date which is set forth in ARTICLE 2 {d) as the date on which Tenant is requucd to open for business;

OR
(i) the date on which Tenant completes the remodel referred to in Article 57 and opens the entire Leased
Premiscg shall-epen-the-Loased-Premises for business to the public,
ARTICLE 4
RENTAL

Tenant agrees to pay as rental for the use and occupancy of the Leased Premises, at the times and in the manner
hereinafter provided, the following sums of mouney:

(a) MINIMUM ANNUAL RENTAL: Tenant, in consideration of said demise, does hereby covenant and agree
with Landlord to pay to Landlord, per ancum as minimum annual rental (the "Minimum Annual Rental”) for
said Leased Premises, without deduction or sct-off of any kind, the following amounts:

NINE THQUSAND FOUR HUNDRED THIRTY THREE THOUSAND w

NO/100 DOLLARS ($9.433.00) 46:00996} per annum from the rental commencement date set forth in

ARTICLE 3(a), throngh the first twelve (12) months thereafier; SEXTEEN "THQUSAND FOUR HUNDRED
THREE NQ/100 DOLILARS ($16.423.00

anpum for the thirteenth month from the rental commencement at(z_gmgmm.&h_w

mgnth ;hg;gﬁm 'mm'rv EIGHT THOUSAND FOUR_HUNDRED TWENTY FORIV-~GBUEN

from the rental EEE!E!E ont s!m ﬂ_,m!gh g!_g m‘m (}Q&} monﬂt__Mjcr and THIRTY NINE
WMWWNO 100 DOLLARS
v annum for th nth month froma the rental commencement date

MMMMMMMM&@_&@_M_L___“mm Annual Rental") for said

The Minimum Annyal Rental shall be payable in twelve (12) equal monthly installments, in advance, without
notice or invoice from Landlord, upon the first day of cach and every month dunng the term hereof, commencing
upou the date on which rental is determined to commence under the provisions of ARTICLE 3 hereof and
¢oding upon the termination date of this Lease. In the event such rental shall be determined under the
provisions of ARTICLE 3 hereof to commence on a day other than the first day of a month, then the Minimum
Annual Rental for the period from such commencement date until the first day of the month next following shall
be prorated accordingly, Al past due rentals, additional rentals, and/or other sums duc to Landlord under the
terms of this Leasc shall bear interest at the maximum legal rate, from the due date thereof until paid by Tenant.

All rentals in this Lease provided (those beseinafter stipulated as well as Minimum Annual Rental) shall be paid

or mailed to:
Mesills Valley Mall
P.O, Box 71534
Chicago, TL. 60694

or ta such other payee or address as Landlord may designate, in writing, to Tenant.

Nowixhstanding anything to the contrary contained in this Lease, in order to cover the extra expensc involved
in bandling delinquent payments, Tenant, at Landlord’s sole option, shall pay a *late charge® of $200.00 when any
installment of rent (minimum, percentage or other, as may be considered additional rental under this Lease) is
received at the address listed above more than five (S) days after the due date :hereof. It is hereby understood
that this amount is charged as additional rent, and not as penalty or interest, for the purpose of defraying
Landlord’s expenses incident to the processing of such overdue payments.

4
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ARTICLE 8
SUBORDINATION AND ATTORNMENT

(a) Upon written request of Landlord, or any mortgagee or beneficiary of Landlord, Tenant will, and in writing,
subordinate its rights hereunder to the lien of any mortgage or deed of trust now or hereafter in force against
the land and building of which the Leased Premises arc a part, and upon any building bereafter placed upon the
land of which the Lecased Premiscs arc a part and to all advances made or hereafter to be made upon the
security thereof; provided, bowever, that the mortgagee or trustee named in said mortgage or trust deed shall
agree that Tenant’s peaceable posscssion of the Leased Premises will not be disturbed on account thereof, as
long as no default exists under this Lease by Tesant,

(b) In the event any proceedings are brought for foreclosure, or in the event of the exercise of the power of sale
under any mortgage or deed of trust made by Landlord covering the Leased Premises, Tenant shall attorn to

7

- .
H
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the purchaser upon any such foreclosure or sale pursuant thereto and recognize such purchaser as the Landlord
under this Lease, provided, howeves, that said Purchaser shall agree that Tenant’s peaccable possession of the
Leased Premises will not be disturbed on account thereof, as long as no default exists under this Lease by
Tenant.

ARTICLE 9
ADDITIONAL CONSTRUCTION

Landlord hereby reserves the right at any time to make alterations or additions to, and to build additional stories
on, the building in which the Leased Premises are contained and to build adjoining the same. Landlord also
rescrves the right to add to and subtract land from the Shopping Center, and to construct other buildings or
improvements, including elevated or double-deck parking facilities in the Shopping Center, from time to time
and to make alterations or additions thereto, and to build additional storics on any such building or buildings,

310

ARTICLE 10
CONDITION OF PREMISES

Tenant’s taking possession of the Leased Premiscs shall be conclusive evidence of Tenant’s acceptance thereof
and that the Leascd Premises arc in good order and satisfactory condition. Tenant agrees that no
representations respecting the condition of the Lezased Premises and no promises to decorate, alter, repair or
improve the Leased Premises either before or after the execution hereof, have been made by Landlord or its
agents to Tenant unless the same are contained herein or made a part hereof. Landlord also makes no
warrantics, cxpress or implied, in respect of the Leased Premiscs and Tenant waives any and all warranties
arising by operation of law or otherwise in that connection, including without limitation, any implied warranty
of suitability.
ARTICLE 11
REPAIRS AND MAINTENANCE

Landlord agrees, at its expense, to keep the foundations, sprinkler mains, structural systems and masonry walls
of the Leased Premiscs in good condition and repair, but Landlord shall not be fiable to Tenant for any damage
caused by the same being or becoming out of repair until it has had reasonable opportuaity to have the necessary
repairs made after being notified in writing of the need for repair by Tenant. Without limiting the generality
of the foregoing, Landlord shall not be liable to Tenant for any damage to merchandise, trade fixtures, floor
coverings, drywall, ccilings, lighting or personal property of Tenant in the Leased Premises caused by water
Icakage from water lines, roof leaks, sanitary sewage, storm drain, sprinkler or cooled air equipment. Tenant
shall continue to pay Minimum Annual Rental, percentage rental and all other charges or items of additional
rent during any period of repair. Tenant agrees, at Tenant’s expense, to keep all other parts of the Leased
Premises in good order and repair, and in a clean, sanitary and safe condition, including the replacement of
cquipment, fixtures and all plate glass, and to paint the interior and store front when necessary in order to
maintain at all times a clean and sightly appearance. If Tenant refuscs or neglects to make repairs and/or
maintain the Leased Premises or any part thereof in a manner reasonably satisfactory to Landlord, Landlord shall
bave the right, upon giving Tenant reasonable written notice of its election to do so, to make such repairs or
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perform such maintenance on behalf of and for the account of Tenant. In such event, such work shall be paid
for by Tenant as additional rental promptly upon receipt of a bill therefor.

If any damage is caused by any act, omissions or negligence of Tenant or Tenant's permittees, Tenant shall upon
demand pay, or cause its insurance carrier to pay, for any necessary repairs.

ARTICLE 12
ALTERATIONS

Tenant shall not make any structural alterations in any portion of the Leased Premises, nor any alterations in
the storefront or the exterior of the Leased Premises, nor any interior alterations without, in each instance, first
obtaining the written consent of Landlord. All alterations, additions, improvements, and Tenant’s Work provided
for herein, shall become, upon completion, the property of Landlord, subject to the terms of this Lease.

ARTICLE 13
FIXTURES AND PERSONAL PROPERTY

Any trade fixtures, signs and other personal property of Tenant not permanently affixed to the Leased Premises
shall remain the property of Tenant, subject to Landlord’s lien for unpaid rent, and Landlord agrees that Tenant
shall have the right, at any time, and from time to time, to remave any and all of its trade fixtures, signs and
other personal property which it may have stored or instatled in the Leascd Premiscs, including, but not Limiting
the same 10 counters, shelving, showcases, mirrars and other moveable personal property. Nothing contained
in this ARTICLE 13 shall be deemed or construed to permit Tenant to remove so much of such personal
property, without the immediate replacement thereof with similar personal property of comparable or better
quality, as to render the Leased Premises unsuitable for conducting the type of business specificd in ARTICLE
1(¢) hereof. Tenant, at its expense, shall immediately repair any damage occasioned to the Leased Premises by
reason of the removal of any such trade fixtures, signs, and other personal property, and upon expiration or
carlicr termination of this Lease, shall leave the Leased Premises in a neat and clean condition, free of debris,
All trade fixtures, signs, and other personal property installed in or attached to the Leased Premises by Tenant
must bc new when so installed or attached. Tenant shall pay before delinquency all taxes, assessments, license
fees and public charges levied, assessed or imposed upon its business operation in the Leased Premises as well
as upon its trade fixtures, leaschold improvemeats (including, but not kimited to, those Tenant is required to
make in accordance with the provisions of ARTICLE 2 hercof), merchandise and other personal property in,
or upon, the Leased Premises. If any such items of property are assessed with property of Landlord, then such
assessment shall be equitably divided between Landlord and Tenant to the end that Tenant shall pay oanly its
cquitable portion of such assessment. Landlord shall determinc the basis of so prorating any such asscssments
and such determination shall be binding upon both Landlord and Tenant. No taxes, assessmeats, fees or charges
referred to in this paragraph shall be considered as taxes under the provisions of ARTICLE 7 hereof except any
such taxes, assessmeats, fees or charges which arc apportioned to the Landlord pursuant to the second preceding
seateunce,
ARTICLE 14
LIENS

Tenant shall not permit to be created nor to remain undischarged any lien, encumbrance or charge arising out
of any work or work claim of any contractor, mechanic, laborer or any material supplied or claimed to be
supplied by any matcrialman which might be or become a lien, encumbrance or charge upon the Leased
Premises or the Shopping Ceater of which the Leased Premises is a part or the income therefrom and Tenant
shall not suffer any other matter or thing whereby the estate, right and interest of Landlord in the Leased
Premiscs or in the Shopping Center of which the Leased Premises is a part might be impaired. If any lien or
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notice of lien on account of an alleged debt of Tenant or any notice of contract by a party engaged by Tenant
or Tenaat’s contractor to work in the Leased Premises shall be filed against the Leased Premises o the Shopping
Center of which the Leased Premises is a part, Tenant shall, within ten (10) days after notice of the filing
thereof, cause the same to be discharged of record by payment, deposit or bond in the amount required by a
court of competent jurisdiction or otherwise. If Tenant shall fail to cause such liea or notice of lien to be
discharged within the period provided, then Landlord, in addition to any other rights or remedies, may, but shall
not be obligated to, discharge the same by either paying the amounts claimed to be due or by procuring the
discharge of such lien by deposit or by bonding proceedings; and in any such event, Landlord shall be entitled,
if Landlord so cledts, to defend any prosccution of an action for foreclosure of such lien by the lienor or to
compel the prosecution of an action for the foreclosure of such lien by the lienor and to pay the amount of the
judgment in favor of the lienor with interest, costs and allowances. Any amount paid by Landlord and all costs
and expenses, including attorney’s fecs, incurred by Landlord in connection therewith, together with interest
thercon at the maximum Jegal rate from the respective dates of Landlord’s making of the payment or incurring
of the cost and expense, shall be paid by Tenant to Landlord on demand,

ARTICLE 15
LAWS AND ORDINANCES

(a) Tenant agrees to comply with all laws, ordinances, orders and regulations affecting the use and occupancy
of the Leased Premises and the cleanliness, safety or operation thercof. Tenant agrees to comply with the
recommendations and requircments of any insurance underwriter, inspection burcau or similar agency with
respect to that portion of the Leased Premises installed by Tenant. Tenant also agrees to permit Landlord to
comply with such recommendations and requirements with respect to that portion of the Leased Premises
installed by Landlord. In addition, Tenant agrees to comply, to the extent that the same may be applicable to
the Leased Premises, with the standards and requirements and subsequent amendments thereto of the Williams-
Steiger Act (PL 91-596), known as the *Occupational Safety and Health Act of 1970," notwithstanding the fact
that Tenant may otherwisc be exempted from the provisions of said Act and with the standards and requirements
and subsequent ameadments thereto of the Americans with Disabilitics Act.

(b) Tenant agrees not to: (i) permit any illegal or immoral practice to be carried on or committed oa the
Lcased Premises; (ii) make use of or allow the Leased Premises to be used for any purpose other than that
permitted under ARTICLE 1(c) hereof or that might invalidate or increase the rate of insurance therefor; (iii)
keep, use or permit to be kept or used on the Leased Premises any flammable fluids, gases, or explosives without
the prior written permission of Landlord; (iv) use the Leased Premises for any purpose whatsoever which might
create a nuisance or injure the reputation of the Leased Premises or of the Shopping Center; (v) deface or injure
the building of the Leased Premises; (vi) overload the floors; (vil) commit or suffer any waste; or (viil) install
any electrical equipment that overloads lines.

(c) In connection with the installation of any electrical equipment, Tenant shall, at Tenant’s own expense, make
from time to time whatever changes are necessary to comply with the requirements of the insurance inspectors,
underwriters, government authorities and codes.

ARTICLE 16
SERVICES

(a) Landlord agrees to cause the necessary mains, conduits and other facilities to be provided to make water,
sewcr and clectricity available to the Leased Premiscs and other occupicd space in the Shopping Center aad to
make available to Teaant water and clectrical services through the plumbing and electrical systems to be provided
within the Leased Premises by Tenant, in accordance with and subject to the provisions of EXHIBIT C hereof,

Tenant shall be solely responsible for and promptly pay all charges for the use or consumption of sewer, gas,
electricity, water and all other utility services.

10
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(b) Tenant Leadlerd agrecs, at its own cost and expense, to construct, opetate and maintain, or cause to be
operated and maintained, the & Cooled Alr System designed to provide cooled air to, and but-set within, the
L=ased Premiscs in accordance with the provisions of EXHIBIT C hereof -provided-that-Tesant’s-plans-and
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Tenant agrees to operate said Cooled Air System 5o that the temperature within the Leased Pciscs l
reasonably identical to that within the enclosed mall.

(d) If Tenant fails to pay any Gesled-Ade-Charge installment payment to Landlord withia ten (10) days from
the date such payment is duc, Landlord may, without limitation, cut off and discontinue any such utilities and
services furnished to the Leased Premises, without any lability to Tenant. Any action by Landlord pursuant to
the provisions of this ARTICLE 16(d) shall not be construcd as an eviction or disturbance of Tenant’s possession
of the Leased Premiscs, or as an election by Landlord to terminate this Lease.

1n



148

(¢) Landlord shall not be liable to Tenant in damages or otherwise if the said utilities or services are interrupted
or terminated because of necessary repairs, installations or improvements, or any cause beyond the Landlord’s
reasonable control, nor shall any such interruption or termination relieve Tenant of the performance of any of
its obligations hereunder. Tenant shall operate the Leased Premises in such manner as to not waste electricity,
water or heating and cooling cffect. Landlord may cease to furnish any one or more of said services without
responsibility to Tenant except to connect the service facilities with such other nearby source of supply as may
be available for the services so discontinued and to adjust the charge accordingly.

(f) Teoant shall not install any equipment which can exceed the capacity of any utility facilities as specified in
“EXHIBIT C and if any equipment installed by Tenant requires additional utility facilities, the same shall be
installed at Tenant’s expense in compliance with all code requirements and plans and specifications, which must
be approved in writing by Landlord.

(g) landlord has the right to take any energy management measures Landlord may deera necessary for energy
conscrvation which shall include, but not be limited to, control of all Tenant's energy congumption.

(b) If Landlord shall provide or designate a scrvice for collection of rcfuse and garbage, Tenant shall nse same,
at Tenant’s expense, provided the cost thercof is competitive to any identical service available to Tenant,

ARTICLE 17
JOINT USE AREAS

(a) The “joint use arcas,” as herein referred to, shall consist of all parking areas (including covered parking
arcas), landscaped areas, floors, ceilings, walls, benches, fountains, stairs, fire exits, windows, glass, doors and
hardware, streets, sidewalks, malls, roof (over any portion of the Shopping Center), driveways, loading platforms,
canopies, elevators, escalators, washrooms, lounges and shelters, and other facilities available for joint use, all
as they may from time to time exist and be available to all the tenants in the Shopping Center, their employees,
agents, customers, licensees and invitees. »

(b) Landlord shall, subject to events beyond its reasonable control, maintain, or cause to be maintained, the joint
use areas in good order and repair,
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ARTICLE 18
DAMAGES TO PREMISES

In the event the Leased Premises are hereafter damaged or destroyed or rendered partially untenable for their
accustomed uses by fire or other casualty insured under the coverage which Landlord is obligated to carry
pursuant to ARTICLE 19(a) hereof, then, except as hereinafter provided, Landlord shall promptly repair said
premises and restore the same to substantially the condition in which they were immediately prior to the
happening of such casualty, provided that Landlord shall not be obligated to expend for such repair an amount
in excess of the insurance proceeds recovered as a result of such damage and that in no event shall Landlord
be required 1o repair or replace Tenant's stock in trade, interior partitions, fixtures, equipmeat, furniture,
furnishings, wall covering, floor covering and draperies. From the date of such casualty until the Leased
Premises are so repaired and restored, Minimum Annual Rental payments and all items of additional rental,
except Taxes and Insurance, shall abate in such proportion as the square footage of the Leased Premises thus
destroyed or rendered untenantable bears to the total square footage of the Leased Premises, provided, however,
that in the event fifty percent (50%) or more of the Leased Premiscs or the Shopping Center of which they are
a part be hereafter destroyed or rendered untenable by fire or otber casualty during the term of this Lease
(based upon the cost to replace the premiscs immediately prior to such fire or other casualty as shown by
certificate of Landlord’s architect) or if one (1) or more department stores arc damaged by fire or other casualty
such that they will likely remain closed for business for a period exceeding twelve (12) months, then Landlord
shall have the right to terminate this Lease effective as of the date of such casualty, by giving Tenant, within
thirty (30) days after the happening of such casualty, written notice of such termination, If said notice be given
within said thirty (30) day period, this Lease shall terminate and Minimum Annual Rental and all other charges
and items of additional rental shall abate as aforesaid from the happening of such casualty, and Landlord shall
promptly repay to Tenant any reatal theretofore paid in advance which has not been earned at the date of such
casualty. If said notice be not given and Landlord is required or clects to repair or rebuild the Leased Premises
as herein provided, then Tenant shall repair and replace its merchandise, trade fixtures, furnishings and
equipment in 2 manner and to at least a condition equal to that prior to its damage or destruction. Except as
herein expressly provided to the contrary, this Lease shall not terminate nor shall there be any abatement of
rental or other charges or items of additional rental as the result of a fire or other casualty.
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ARTICLE 19
INSURANCE

(a) Landlord agrees to carry, or cause to be carried, during the term hereof public liability insurance o the joint
use areas, providing coverage of not less than Three Million Dollars ($3,000,000.00) for personal injury or death
arising out of any onc occurreace. Landlord also agrees to carry, during the term hereof, insurance for fire,
extended coverage, vandalism and malicious mischicf, insuring the improvements located on Landlord’s property
in the Shopping Center, including the Leased Premises and all appurtcnances thereto (excluding Tenant's interior
partitions, merchandise, trade fixture, furnishings, equipment and personal property) for the full insurable value
thereof, such insurance coverage to include Tenant’s Wark {(but excluding Tenant’s merchandise, trade fixtures,
furnishings, equipment, wall coverings, floor covering, drapes, interior partitions and other personal property).
Upon request of Landlord, Tenant shall provide Landlord with a certificate setting forth the cost of said Tenant’s
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(b) Tenant agrees to carry public liability insurance including product and/or completed operations kiability on
the Leased Premises; and if the Tenant is in the business of selling or serving alcoholic beverages, Tenant shall
also carry liquor legal liability insurance (in 2 State having a Dram Shop Statute, then wording shall be changed
to Dram Shop Liability) during the term hereof, covering Tenant as an insurcd, Landlord as an additional
insured, and, if Landlord elects, any owner and/or occupant of a tract in the Shopping Center which adjoins
Landlord's tract or tracts, as additional insureds, with terms and companies satisfactory to Landlord and giving
Landlord, Tenant and other additional insureds a minimum of ten (10) days written notice by the insurance
company prior to cancellation, termination or change in such insurance. Such insurance shall initially be for
Emits of not Jess than Two Million Dollars ($2,000,000.00) for bodily injury, including death, and personal injury,
arising out of any ane occurrence; and not less than Five Hundred Thousand Dolfars ($500,000.00) for damage
to property arising out of any onc occurrence, or a policy having a combiaed single limit of Two Million Dollars
(52,000,000.00), and Landlord shall have the right, from time to time, to requirc Tenant to increase such limits
to reasonable amounts.

Tenant maintain a sclf ins fund adequate to pay any and all Liability for death of or injury ¢
or ion of Tenant or or operation of any antomobiles
T ‘enant has any liabili r the New Mexico T ims Act, or which 1
at or on the Leased Premises,
14
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Tenant further agrees to self insure adequatcly earry-insuranes against fire and such other risks as-erefromtime
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merchandise, interior partitions, trade fixtures, furnishings, wall covering, floor covering, draperies, equipment
and all other items of personal property of Tenant located on or within the Leased Premises. TFenant-shall

{¢) Neither Landlord nor Tenant shall be liable to the other or to any insurance company (by way of
subrogation or otherwise) insuring the other party for any loss or damage to any building, structure or other
tangible property, or any resulting loss of income, or losses under worker's compensation laws and benefits, even
though such loss or damage might have been onccasioned by the negligence of such party, its agents or employees
if any such loss or damage is covered by insurance benefitting the party suffering such loss or damage or was
required to be covered by insurance pursuant to this Lease.

(d) Tenant shall be responsible for the maintenance of the plate glass in or on the Leased Premises, but shall
have the option either to insure the risk or to sclf-insure.

ARTICILE 20
INDEMNIFICATION
f nepligen ord, its agents, emplo r contractors, Tenant shall and will

indemnify, defend and save harmless Landlord, owner and/or operator of the Shopping Center, their agents,
officers and employees, from and against any and all liability, claims, demands, damages, cxpenses, fees, fines,
penalties, suits, proceedings, actions, and causes of action of any and every kind and nature arising or growing
out of or in any way connccted with Tenant's use, occupancy, management or coatrol of the Leased Premises
and/or Tenant’s operations or activities in the Shopping Center. This obligation to indemnify shall include
reasonable legal and investigation costs and all other reasonable costs, expense and liabilities from the first notice
that apy claim of demand is to be made or may be made.

ARTICLE 21
ASSIGNMENT, SUBLETTING AND OWNERSHIP

(a) Tenant shall not transfer, assign, sublet, enter into license or concession agreements, change ownership or
bypothecate this Lease or Tenant’s interest in and to the Leased Premises without first procuring the written
consent of Landlord, which Landlord may grant or refuse to grant at its solc discretion. Any attempt at transfer,
assignment, subletting, Lcense or concession agrecment, change of owncrship or hypothecation without
Landlord’s written consent shall be void and confer no rights upon any third person. The prohibitions of this
ARTICLE 21 shall be construed to refer to any acts or events which occur by operation of law, legal process,
reccivership, bankruptcy or otherwise., Without limiting the generality of the foregoing, Tenant shall not subleasc
all or any portion of its interest in the Leased Premises or this Lease for an amount of rent determined in whole
or in part on the income or profits derived by any person from such interest (other than an amount based on
a fixed percentage or percentages of receipts or sales). Notwithstanding anything hercin to the contrary, Tenant
may without Landlord’ n ) minor ioa Premises to the operat i

: : =ct and spbordinate to all of th
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(b) Notwithstanding any assignment or subletting, Tenant and any guarantor of Tenant’s obligations under this
Lease shall at all times remain fully responsible and liable for the payment of the rent herein spedified and for
compliance with all of its other obligations under this Lease ( even if future assignments and subletting occur
subscquent to the assignment or subletting by Tenant, and regardless of whether or not Tenant’s approval has
been obtained for such future assignments and subletting). In any cvent of assignment or subletting, it is
understood and agreed that all rentals paid to Tenant by an assignee or sublessee shall be received by Tenant
in trust for Landlord, to be forwarded immediately to Landlord without offset or reduction of any kind; and upon
election by Landlord such sental shall be paid directly to Landlord. The consent by Landlord to any transfer,
assignment, subletting, liccase or concession agreement, change of awncrship or hypothecation shall not
constitute a waiver of the necessity for such consent to any subsequent attempted transfer, assignment, subletting,
license or concession agrecment, change of ownership or bypothecation. If Landlord grants its consent Tenant
shall pay to Landlord promptly upon demand, a fee of Twelve Hundred and No/100 Dollars ($1,200.00) plus any
costs (including, without Limitation, legal fees) incurred by Landlord in connection with such transfer, assignment,
subletting, license ar concession agreement, change in ownership or hypotbecation.

(¢) Each transfer, assignment, subletting, license or concession agreement and bypathecation to which there has
been consent shall be by instrument in writing, in form satisfactory to Landlord, and shall be executed by the
transfcror, assignor, sublessor, licensor, concessionaire, hypothecatot or mortgagor and the transferee, assignec,
sublessee, liceoser, concessionaire, or mortgages shall agree in writing for the benefit of Landlord to assume,
to be bound by, and to perform the terms, covenants and conditions of this Lease to be done, kept and
performed by Tenant. One executed copy of such wrilten instrument shall be delivered to Landlord, Failure
to first obtain in wriling Landlord’s conseat or failure to comply with the provisions of this ARTICLE 21 shall
operatc to prevent any such transfer, assignment, subletting, license, concession agreement or hypothecation from
becoming cffective.

(d) If Tenant is a corporation, and if the control thereof changes at any time during the term hereof, then
Landlord, at its option, may, by giving sixty (60) days prior written notice to Tenant, declare such a change a
breach of this Lease, subject to the remedies provided for breach in ARTICLE 23 hereof. The provisions of the
preceding sentence, howeves, shall not be applicable if contral of the corporation changes as the result of a public
offering. If, at any time during the term of this Lease, any part or all of its outstanding voting stock, if Tenant
is a corporation, or any interest in the partnership, if Tenant is a partnesship, shall be transferred by sale,
assignment, bequest, inheritance, operation of law, or other dispositions so as to result in 2 change in the present
effective voting control of Tenant by the person or persons owning 2 majority of said outstanding voting stock
or a majority interest in the partnership, as the case may be, on the date of this Lease, then such event shall
constitute an assignment for the purposes of this Lease. In the event there is a guarantor of this Lease, then
if at any time during the term of this Lease (a) any part or all of such guarantor's outstanding voting stock, if
such guarantor is a corporation, or any interest in the partnership, if such guarantor is a partaership, shall be
transferred by sale, assignment, bequest, inheritance, operation of law, or other disposition so as to result in a
change in the present effective voting control of such guarantor by the person or persons owning a majority of
said outstanding voting stock or a majority interest in the partnership, as the case may be, on the date of this
Lease, or (b) such guarantor is dissolved, Tenant shall so notify Landlord. Such notice shall be effective in
accordance with this ARTICLE 21, paragraph (d) only if said notice shall include or state all of the following:
(2) that said notice is given pursuant to ARTICLE 21, paragraph (d) of this Lease; (b) the occurrences giving
rise to such notice, stated with particularity as to the cffective date, parties involved or affected and the shares
or interests affected; (c) in the eveat of a transfer of shares or a partner’s interest, a recent financial statement
(ccetificd by an indcpendent certified public accountant) of the transferee or transferees: and (d) that Landlord
shall have thirty (30) days from receipt of such notice to terminate this Lease as described in this ARTICLE 23,
paragraph (d). Landlord shall have the right, at its option, to terminate this Lease by notice to Tenant given
within thirty (30) days after Landlord's receipt of such notice from Tenant. In the event Landlord receives other
notice of such transfer or of the dissolution of such guarantor, then Landlord shall have the right, at its option,
within ninety (90) days after receipt of such other notice, to terminate this Lease or ta declare an event of default
under ARTICLE 23 of this Lease. The foregoing provisions shall not apply to any corporation if, and so long
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as, all the outstanding voting stock of such corporation is listed on a National Securities Exchange as defined in
the Securitics Exchange Act of 1934, as amended. For the purposes of this paragraph (d), stock ownership sball
be detcrmined in accordance with the principles set forth in Section 544 of the Internal Revenue Code of 1954
as the same existed on August 16, 1954, and the term “voling stock” shall refer ta the shares of stock regularl),v
entitled to vote for the election of directors of the corporation.

ARTICLE22
ACCESS TO PREMISES

Tenant agrees that Landlord, its ageats, employees or scrvants, or any person authorized by Landlord, may enter
the Leased Premises for the purpose of: (a) inspecting the condition of same; (b) making such repairs, additions
or improvements thereta, or to the building of which they asc a part, as Landlard tay elect or be required to
make; (c) exhibiting the same to prospective purchasers of the building in which the Leased Premises are
contained; and (d) placing notices, during the last sixty (60) days of the term hereof, in and upon the Leased
Premises at such places as may be determined by Landlord. Tenant agrees that neither Tenant nor any person
within Tenant’s control will interfere with such notices. Landlord shall use reasonable efforts to minimize its
disturbance of Tenant’s business, except in cases of emergency.

ARTICLE 3
DEFAULTS BY TENANT AND REMEDIES

(a) The following events shall be deemed to be events of default by Tenant under this Lease:

(i) Tenant shall fail to pay any installment of rental or any other obligation hereunder involving the
payment of money and such failure shall continue for a period of five (5) days after written notice
thereof to Tenant; provided, however, that for each calendar year during which Landlord has already
given Tenaat written notice of the failure to pay an instaliment of rental, no further notice shall be
required (i.c., the cvent of default will automatically occur on the fifth (Sth) day after the date upon
which the rental was due).

(i) Tenant shall fail 1o comply with any term, provision or covenant of this Lease (including the timely
commencement of any Tenant work required under any provision of this Lease or any Exhibit thereto),
other than as described in subsection (i) above, and shall not cure such failure within ten (10) days after
written notice thereof to Tenant.

(iii) Tenant or any guarantor of Tenant's obligations under this Lease shall become insolvent, or shall
make a transfer in fraud of creditors, or shall make an assignment for the benefit of creditors.

(iv) Tenant or any guarantor of Tenant’s obligations under this Lease shall file a petition under any
section or chapter of the federal bankruptcy code, as amended, or under any similar law or statute of
the United States or any state thereof; or Tenant, or any guarantor of Tenant's obligations under this
Lease, shall be adjudged bankrupt or insolvent in proceedings filcd against Tenant or any guarantor of
Tenant's obligation under this Lease.

(v) A receiver or Trustee shall be appointed for the Leased Premises or for all or substantially all of
the assets of Tenant or any guarantor of Tenant's obligations under this Lease.

(vi) Tenant shall desert or vacate or shall commence to desert or vacate the Leased Premises or any
substantial portion of the Leased Premises or shall remove or attempt to remove, without the prior
written consent of Landlord, all or a substantial amount of Tenant’s goods, wares, equipment, fixtures,
furniture, or other personal property.
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(vii) Teaant shall do or permit to be done anything which creates a lien upon the Leased Premises or
any portion of the Shopping Center.

(b) Upoun the occurrence of any such events of default, Landlord shall have the option to pursue any one or
more of the following remedies.

(i) Without any further notice or demand whatsocver, Tenant shall be obligated to zcimburse Landlord
for the damages suffered by Landlord as a result of the cvent of defauk, and Landlord may pursue a
monetary recovery from Tenant. In this regard, and without limiting the generality of the immediately
preceding sentence, it is agreed that if Tenant fails to open for business as required in this Lease or,
having opened for business, subscquently descrts or vacates the Leased Premises or otherwise ceases
to conduct business in the Leased Premises as required in this Lease, then Landlord at its option may
seek monetary recovery for the loss. of Tenant’s anticipated contribution to commerce within the
Shopping Center; ssereove andiorg-aRa—t+enasn her-agree-that-inesmuch-ss-the-exact-amount-e

(i) Without any further notice or demand whatsocver Landlord may take any onc or more of the
actions permissible at law to insure performance by Tenant of Tenant’s covenants and obligations under
this Lease. In this regard, and without limited the generality of the immediately preceding sentence, it
is agrecd that if Tceoant fails to open for business as required in this Lease or, having opened for
business deserts or vacates the Leased Premises, Landlord may enter upon, change the door locks to
and take possession of such premises in order to protect them from deterioration and continue to
demand from Tenant the monthly rentals and other charges provided in this Lease, without any
obligation to relet; however, if Landiord does, at its sole discretion, elect to relet the Leased Premises,
such action by Landiord shall not be deemed as an acceplance of Tenant’s surrender of the Leased
Premises, unless Landlord expressly notifics Tenant of such acceptance in writing pursuant to this
subsection (i), Tenant hereby acknowledging that Landlord shall otherwise be reletting as Tenant's
agent and Tenant furthermore hereby agreeing to pay to Landlord on demand any deficiency that may
arise between the monthly rentals and other charges provided in this Lease and that actually collected
by Landlord. It is agreed in this regard that ia the cvent Landlord changes the door locks to the Leased
Premises, Landlord will not be required to give Tenant a new key unless Tenant cures all its defaults
hereunder and delivers a security deposit to Landlord in an amount deemed appropriate by Landlord
under the circumstances. Upon the changing of the door locks, Landiord shall give Tenant written
notice as berein provided stating the name and address or tclephone number of the party from whonm,
and stating the times at which, a new key may be obtained. The new key shall be provided only during
such party’s regular business hours and only after Tenant bas cured all defaults and delivered the
security deposit as pravided above. Tenant will reimburse Landlord on demand for Landlord’s
attorneys’ fees and other cxpenscs in entering the Leased Premises and changing the door locks, and
Landlord shall not be liable for any damages resulting to Tenant as a result therefrom. It is further
agreed in this regard that in the cvent of any default described in subsection (ii) ARTICLE 232 {a) of
this Lease, Landlord shall bave the right to cnter upon the Leased Premises by force if necessary
without being liable for prosecution or any claim or damages therefor, and do whatever Tenant is
obligated to do under the terms of this Lease; and Tenant agrees to reimbursc Landlord on demand
for any cxpenses which Landlord may incur in thus cffecting compliance with Tenant’s obligations under
this Lease, and Tenant further agrees that Landlord shall not be Liable for any damages resulting to the
Tenant from such action.

(i) Landlord may terminate this Lease by written notice to Tenant, in which cvent Tenant shall
immediately surrender the Leased Premiscs to Landlord, and if Tenant fails to do so, Landlord may,
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without prejudice to any other remedy which Landlord may have for possession or arrcarages in rent
(including any interest which may have accrued pursuant to ARTICLE 4(a) of this Lease), enter upon
and take possession of the Leased Premises and expel or remove Tenant and any other person who may
be occupying said premises or any part thereof, by force if necessary, without being liable for
prosecution or any claim for damages therefar. Tenant hereby waives any statutory requirement of prior
written notice for filing eviction or damage suits for noopayment of rent. In addition, Tenani agrees
to pay to Landlord on demand the amount of all loss and damage which Landlord may suffer by reason
of any termination effected pursuant to this subsection (iii), said loss and damage to be determined by
cither of the following alternative measures of damage:

(1) Until Landlord is able, through reasanable efforts, the nature of which efforts shall be at the sole
discretion of Landlord, to relet the Leased Premises, Tenant shall pay to Landlord on or before the
first day of cach calendar month the monthly rentals and other charges provided in this Lease. After
the Leased Premises have been relet by Landlord, Tenant shall pay to Landlord on the twentieth (20th)
day of each calendar month the difference between the monthly rentals and other charges provided in
this Lease for the preceding calendar month and that actually collected by Landlord for such month.
Xf it is necessary for Landlord to bring suit in order to collect any deficiency, Landlord shall have a right
to allow such deficiencies to accumulate and to bring an action on several or all of the accrued
deficiencies at one time. Any such suit shall not prejudice in any way the right of Landlord to bring a
similar action for any subsequent deficiency or deficiencies. Any amount collected by Landlord from
subscquent tenants for any calendar month, in excess of the monthly rental and other charges provided
in this Lease, shall be credited to Tenant in reduction of Tenant’s Hability for any calendar month for
which the amount collected by Landlord will be less than the monthly rentals and other charges provided
in this Lease; but Tenant shall have no right to such excess other than the above-described credit.

(2) When Landlord desires, Landlord may demand a final scttlement. Upon demand for a final
settiement, Landlord shall have a right to, and Tenant hercby agrees to pay, the difference between the
total of all monthly rentals and other charges provided in this Lease for the remainder of the term and
the reasonable rental value of the Leased Premises for such period, such difference to be discounted
to present value at a rate equal to the rate of interest which is allowed by law in the state in which the
Shopping Center is located when the partics to a contract have not agreed on any particular rate of
interest.

If Landlord elects to exercise the remedy prescribed in subsection (ii) above, this election shall in no way
prejudice Landlord’s right at any time thereafter to cancel said clection in favor of the remedy prescribed in
subsection (iii) above, provided that at the time of such cancellation Tenant is still in default. Similarly, if
Landlord elects to compute damages in the manner prescribed by subsection (jii)(1) above, this election shall
in no way prejudice Landlord’s right at any lime thereafter to demand a final settlement in accordance with
subsection (iif}(2) above.

(c) It is expressly agreed that in determining “the monthly rentals and other charges provided in this Lease”, as
that term is used throughout subscction (iii)(1) and (iii)(2) above, there shall be added to the Minimum Annual
Rental (as specified in ARTICLE 4 (a) of this Leasc) a sum equal to the charges for maintenance of the joint
use area (as specified in ARTICLE 17 of this Lease), the charges for taxes and insurance (as specified in
ARTICLES 7 and 19 of this Lease) plus one twenty-fourth (1/24th) of the total of all percentage rentals required
to be paid by Tenant (pursuant to ARTICLE 4 of this Leasc) because of act sales during the two full calendar
years immediately preceding the datc Landlord initiated action pursuant to said subsections (or, if two full
calendar years have not then elapsed, to the corresponding fraction of all percentage rentals required to be paid
because of pet sales during the period commencing with the Commencement Date of this Lease and concluding
with the date on which Landlord initiated such action).

19



156

(d) Itis further agreed that, in addition to paymeats required pursuant to subsection (b)(ii) and {b)(iii) above,
Tenant shall compensate Landlord for the unamortized cost of leasebold improvements provided by, or wholly
or partially paid for by Landlord whether in the form of a construction allowance or otherwise along with all
expenses incurred by Landlord in repossession (including, among other expenses, any increase in insurance
premiums caused by the vacancy of the Leased Premises), all expenses incurred by Landlord in reletting
{including, among other experses, repairs, remodeling, replacements, advertisements and brokerage fees), all
concessions granted to 2 new tenant upon reletting (including, among other concessions, renewal options), all
losses incurred by Landlord as a direct or indirect result of Tenant’s default (including, among other losses, any
adverse reaction by Landlord's mortgagee or by other tenants or potential tenants of the Shopping Center) and
a reasonable allowance for Landlord’s administrative efforts, salaries and overhead attributable directly or
indirectly to Tenant’s default and Landlord’s pursuing the rights and remedies provided herein and under
applicable law.

(¢) Landlord may restrain or enjoin any breach or threatened breach of any covenant, duty or obligation of
Tenant herein contained without the necessity of proving the inadequacy of any legal remedy or irreparable harm.
The remedies of Landlord hercunder shall be deemed cumulative and not exclusive of each other.

(f) No re-entry or taking possession of the Leased Premises by Landlord pursuant to paragraph (b) or (¢) of
this ARTICLE 23 shall be construed as an elcction to terminale this Lease, nor shall it cause a forfeiture of rents
or other charges remaining to be paid during the balance of the term hereof, unless 2 written notice of such
intention be given to Tenant or unless the termination thereof be decreed by a court of competent jurisdiction,
Notwithstanding any reletting without termination by Landlord because of any default by Tenant, Landlord may
at any time after such reletting elect to terminate this Lease for any such default.

(g)  All rights and remedies of Landlord herein created, or provided by law, are cumulative and pursuit or
exercise of one or more rights or remedies shall not preciude pursuit of any other rights or remedies prescribed
above or elsewhere in this Leasc or provided by law. Forbearance by Landlord to enforce one or more of the
rights or remedies herein provided or by law upon an cvent of default shall not be deemed or construed to
constitute a waiver of such default.
ARTICLE 24
SURRENDER OF PREMISES

Tenant shall, upon the expiration of the term hereof, or any earlier termination of this Lease for any cause,
surrender to Landlord the Leased Premises, including, without limitation, all building apparatus and equipment
then upon the Leascd Premises; and alf alterations, improvements and other additions which may be made or
installed by either party to, in, upon or about the Leased Premises, other than movable trade fixtures, signs and
other personal property which, if Tenant is not then in default, remain the property of Tenant as provided in
ARTICLE 13 hereof, shall be surrendered to Landlord by Tenant without any damage, injury or disturbance
thercto, or payment therefor,
ARTICLE 25
TENANT'S CONDUCT OF BUSINESS

Tenant covenants and agrees that, continuously and uninterruptedly from and after its initial opening for
business, it will operate and conduct within the Leased Premises the business it is permitted to operate and
conduct under the provisions of this Lease, except while the Leased Premises are untenable by reason of fire or
other casualty. Tenant agrees to conduct its business at all times in a first-class manner consistent with reputable
business standards and practices, and that it will at all times keep and maintain within and upon the Leased
Premises an adequate stock of merchandise and trade fixtures to service and supply the usual and ordinary
demands and requirements of its customers and that it will keep the Leased Premises in a neat, clean and orderly
condition. Tenant also agrees to conduct Tenant's business under the trade name agreed to by Landlord in
ARTICLE 1. Tenant further agrees to keep open the Leased Premises and operate the business conducted
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thereon at such hours and on such days and evenings of the week as may be determined from time to time by

Landlord, provi r in b at shall Ten ligated a for business during hours other than
f 1 n fi 1 s Mond Th 12: .m, - 5 am,

Friday, 200 pm, - 900 pm,

Sunday; 12:00 p.m, - m

ARTICLE 26
RULES AND REGULATIONS

Landlord agrees that in carrying out the rules and regulations applicable to all of Landlord’s merchant teaants
in the Shopping Center, Tenant sball not be discriminated against, and Tenant covenants and agrees that Tenant
will comply with reasonable rules and regulations set by Landlord from time to time for the operation of the
Shopping Center, including the following:

(a) Tenant shall not affix or maintain upon the glass panes and supports of the show windows (and within
thirty-six (36) inches of any window), doors and the exterior walls of the Leased Premises, any signs, banners,
advertising placards, names, insipnia, trademarks, descriplive material or any other such like item or items, and
Landlord shall have the right, without giving prior notice to Tenant and without any lizbility for damage to the
Leased Premiscs, to remove any signs, advertising placards, names, insignia, trademarks, deseriptive material or
any other such like item or items, except such as shall have first received written approval of Landlord as to size,
type, color, location, copy, nature and display qualities. Anything to the contrary in this Lease notwithstanding,
Tenant shall not affix any sign to the roof of the Leased Premiscs.

No awning or other projections shall be attached to the outside walls of the Leased Premises or the
building of which they form 2 part without, in cach instance, the prior wiitten consent of Landlord.

() All loading and unloading of goods shall be done only at such times, in the areas and through the entrances
designated for such purpose by Landlord.

Tcnant shall advise and use its best efforts to cause its vendors to deliver all merchandise before noon on
Mondays through Fridays and not at any other times. All deliverics are to be made 10 designated service or
receiving areas and Tenant shall request delivery trucks to approach their service or receiving areas by designated
service routes and drives.

No parking or storing of tractor trailers will be permitted in the Shopping Center without Landlord’s permission.
Tractor trailers which must be unhooked or parked must use steel plates under dolly wheels to prevent damage
to the asphalt paving surface. In addition, wheel blocking must be available for use. Tractor trailers are to be
removed from the loading areas after unloading. No parking or storing of such trailers will be permitted in the
Shopping Center.

Except for small parcel packages, no deliverics will be permitted through the mall unless the Leased Premises
do not have a rear service door. In such event, prior arrangements must be made with the Resident Mall
Manager for delivery at such Leased Premises. Merchandise being received shall immediately be moved into
the Leased Premises and not be left in the service or receiving areas.

(d) All garbage and refuse shall be kept in the kind of container specified by Landlord, and shall be disposed
of in the manner and at the times and places specificd by Landlord, Tenant is responsible for storage and
removal of its trash, refuse and garbage. Tenant shall not dispose of the following items in sinks or commodes:
plastic products (plastic bags, straws, boxes); sanitary napkios; tea bags; cooking fats, cooking oils; any meat
scraps or cutting residue; pctroleum products (gasoline, naphtha, kerosene, lubricating oils); paint products
(thinner, brushes); or any other items which the same are not designed to receive. All tenant store floor area,
including vestibules, entrances and returns, doors, fixtures, windows and plate glass, shall be maintained in a safe

neat and clean condition, '
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(¢) Na radio or television aerial shall be erccted on the roof or exterior walls of the Leased Premises without
the prior written consent of Landlord. Any aerial so installed shall be subject 1o removal without notice at any
time and any damage to the walls or roof caused by such removal shall be the responsibility of Tenant.

(f) Tenant shall not permit or suffer the usc of any advertising medium which can be heard or experienced
outside of the Leased Premises, including, without limiting the generality of the forcgoing, flashing Lighis,
searchlights, loudspeakers or other sound devices, phonographs, radios or television. No radio, television, or
other communication antenna equipment or device is to be mounted, attached, or secured to any part of the roof,
exterior surface, or anywhere outside the Leased Premises, unless Landlord has previously given its written
conseant.

(g) No auction, fire, bankruptey, going out of business or liquidation sales shall be conducted on or about the
Leased Premises without the prior written consent of Landlord.

Tenant shall aot permit or suffer merchandise of any kind at any time to be placed, exhibited or displayed
outside its Leased Premises, nor shall Tenant use the exterior sidewalks or exterior walkways of the Leased
Premises to display, store or plage any merchandise. No sale of merchandise by tent sale, truckload sale, or the
like shall be permitted on the parking lot or other joint use areas.

(b) Tenant shall keep Tenant's display windows illuminated and the signs and exterior lights lighted each and
every day of the term hereof during the hours designated by Landlord, Tenant shall promptly repair any
malfunctions in sign lighting; or at Landlord’s request, Tenant shall turn sign lighting off until such malfunction
is corrected.

(i) The outside arcas immediately adjoining the Leased Premises shall be kept clear at all times by Tenant and
Tenant shall pot place nar permit any obstructions, garbage, refuse, merchandise or displays in such area.

() Nothing is to be attached or placed on the roof or exterior walls of the Leased Premises, and Tenant’s access
to the roofl is to be limited to inspection for damages only. Absolutely no roof penetrations shall be made by
Tenant,

(k) Landiord may from time to time designate specific areas in which vehicles owned or operated by Tenant
or Teoant’s employces must be parked and may prohibit the parking of any such vehicles in any other part of
the joint usc arcas. Landlord will formally notify Tenant, at Tenant’s Shopping Center address, of such parking
designation. Upon receipt and acknowledgement of said notice, Tenant shall notify each of its employees of the
provisions of this paragraph prior to commencing employment connected with the Leased Premises. Tenant shall
furnish Landlord a list of license numbers of the motor vehicles operated by Tenant and Tenant's employees
within five (5) days after request by Landlord, and Tenant shall thereafter notify Landlord of any and all changes
to such list within five (S) days after cach change occurs. Landlord may cause to be towed away, at Tenant’s
expense, any violating vehicles, and Tenant waives any liability of Landlord to Tenant resulting therefrom; or
Landlord may, for any such violating vehicles, charge Tenant, as additional rental, a daily rate equal to Ten
Dollars ($10.00) for each violating vehicle per day or part thereof. All amounts due under the pravisioas of this
paragraph sball be paid by Tenant upon demand.

(D) Tenant shall usc, at Tenant’s expense, such pest extermination contractor as Landlord may direct and at such
intcrvals as Landlord may require, providing the cost thereof is competitive to any similar service available to
Tenant.

(m) Tenant, its employees and/or agents, shall not solicit business in the parking or other joint use areas, nor
shall Tenant, its employees and/or it agents, distribute any handbills or other advertising matter in or on
automabiles parked in the parking or other joint use areas.
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Other than as permitted under the provisions of the EXHIBITS, Tenant shall not permit or suffer any advertising
medium to be placed on caclosed mall walls, on Tenant’s mall or exterior windows, on standards in the enclosed
mall, oo the sidewalks or on the parking lot areas, or outside walls or roof, or Light poles. No permission,
expressed or implied, is granted to exhibit or display any banner, pennant, sign, and trade or seasonal decoration
of any size, style or material within the Shopping Ceater, outside the Leased Premises.

(n) Tn the event Landlord installs a central music system in the Shopping Center, and Tenant desires to purchase
an outside music system, then in that event, Tenant shall purchase such system from Landlord, provided
Landlord’s charge therefor is competitive to any similar service available to Tenant.

(0) Tenant shall not carry on any trade or occupation or operate any instrument, apparatus or cquipment which
emits an odor or causes a noise discernible outside of the Leased Premises and which may be deemed offensive
in nature.

(p) Tcnant shall not place or maintain any temporary fixtures for the display of merchandise, other than thaose
appraved by Landlord in accordance with EXHIBIT C hereof, within six (6) feet of any entrance to the Leased
Premises, and Landlord shall have the right, without giving prior notice 10 Tenant and without any kiability for
damage to the Leased Premises or Tenant's merchandise, to remove any of the same from the Leased Premises,
except such as shall have first received the written approval of Landlord as to size, color, location, nature and
display qualities.

(q) Tenant shall not permit or suffer any portion of the Leased Premises to be used for lodging purposes.
(r) . Tenant shall not, in or on any part of the (inside or outside) joint usc arcas:

Vend, peddle, or solicit orders for sale or distribution of any merchandise, device, service, periodical, book,
pamphict or other matter whatsoever;

Exhibit any sign, placard, banner, notice or other written material;

Distribute any circular, booklet, handbill, placard or other material;

Solicit membership in any organization, group or association or contribution for any purpose;
Create a puisance;

Use any joint use area (including the enclosed mall) for any purpose when none of the other retail
establishments within the Shopping Center is open for busincss or employment;

Throw, discard, or deposit any paper, glass or extrancous matter of any kind, except in designated receptacles,
or create litter or hazards of any kind; or

Deface, damage or demolish any sign, light standard or fixture, landscaping materials or other improvement
within the Shopping Ceater, or the property of customers, business invitees or cmployees situated within the
Shopping Center.

(s) Tenant agrees to comply with regulations requiring a clear exiting path through Tenant's stockroom to
Tenant’s rear exit door if the Leased Premises contain a rear door.

Landlord shall, for the enforcement of the cavenants, conditions and agreements now or hereafter made a part

of this ARTICLE 26, to be referred to as "Rules and Regulations,” bave all remedies in this Lease provided for
breach of the provisioas hereof.
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ARTICIE 27
EMINENT DOMAIN

(a) Inthe cvent the entire Leased Premises shall be appropriated or taken under the power of eminent domain
by any public or quasi-public authority, this Lease shall terminate and expire as of the date of such taking, and
both Landlord and Tenant shall thercupon be released from any liability thereafter accruing hercunder. In the
event more than twenty-five percent (25%) of the square footage of floor area (including mezzanine, if any) of
the Leased Premises is taken under the power of cminent domain by any public or quasi-public authority, or if
by rcason of any appropriation or taking, regardless of the amount so taken, the remainder of the Leased
Premises is not usable for the purposes of which the Leased Premises were leased, then either Landlord or
Tenant shall have the right to terminate this Lease as of the date Tenant is required to vacate a portion of the
Leased Premises so taken upon giving notice to the other in writing of such clection within sixty (60) days after
the date of such taking. In the cvent of such termination, both Landlord and Tenant shall thereupon be released
from any liability thereafter accruing hereunder. In the event a portion of the Shopping Center shall be taken,
condemned or transferred as aforesaid and as a result thereof Landlord, in its sole discretion, elects to
discontinue the operation of Landlord’s remaining parcel, Landlord may cancel this Lease by giving Tenant notice
of its clection and this Lease shall terminate and shall become null and void ninety (90) days after sald notice
and the provisions with respect to the awards shall be as set forth in paragraph (b) of this ARTICLE 27.

(b) Whether or not this Lease is terminated, Landlord shall be entitled to the entire award or compensation
in such proccedings, but nothing hercin shall be decmed to affcct Tenant's right to apply for and receive a
separate award for compensation or damages for its fixtures and personal property, If this Lease is terminated
as hereinabove provided, all items of rent, additional rent and other charges for the last month of Tenant's
occupancy shall be prorated and Landlord agrees to refund to Tenant any rent, additional rent or other charges
paid in advance.

(c) Except as otherwise provided in the final sentence in paragraph (a) of this ARTICLE 27, if both Landlord
and Tenant elect not to so terminate this Lease, Tenant shall remain in that portion of the Leased Premises
which shall not have been appropriated or taken as herein provided, and Landlord agrees, at Landlord's cost and
expense, o, as soon as reasonably possible, restore the remaining portion of the Leased Premises to a complete
unit of like quality and character as existed prior to such appropriation or taking; and thercafter the Minimum
Annual Rental provided for in ARTICLE 4 hereof shall be adjusted on an equitable basis, taking into account
the relative value of the portion taken as compared to the portion remaining, For the purpose of this ARTICLE
27, a voluntary sale or conveyance in licu of condempation, but under threat of condemnation, shall be deemed
an appropriation or taking under the power of eminent domain,

ARTICLE 28
ATTORNEY'S FEES

In the event that at any time during the term of this Lease either Landlord or Tenant shall institute any action
or proceeding against the other relating to the provisions of this Lease, or any default hercunder, then, and in
that cvent, the unsuccessful party in such action or proceeding agrees to reimburse the suceessful party for the
reasonable expenses of attorney’s fees and disbursements incurred therein by the successful party.

ARTICLE 29
SALE OF PREMISES BY LANDLORD

In the event of any sale or exchange of the Leased Premises by Landlord and assigament by Landlord of this
Lease, Landlord shall be and is hereby entirely freed and relieved of ali liability under any and all of its
covenants and obligations contained in or derived from this Lease arising out of any act, occurrence or omission
relating to the Leased Premiscs or this Lease occurring after the consummation of such sale or cxchange and
assignment.
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ARTICLE 30
NOTICES

All notices and demands given under this Lease shall be in writing and shall be personally delivered, or sent by
registered mail or certified mail, return receipt requested, or sent by a nationally recognized overnight courier
service, {i.c. Federal Express or Airborne) return receipt requested or the equivalent, and addressed, if to
Landlord, at the address set forth on page 1 hereof as the Landlord’s address, and if to Tenant, addressed to
Teaant at the legal address for notice in ARTICLE 1, or such other address as was last specified respectively
through written notice by Landlord or Tenant. Delivery shall be deemed cffective (i) when the same is
personally delivered, if delivered in person, (ii) the third (3rd) day after same is deposited in an official United
States Post Office, cortificd or registered mail, retura reccipt requested, postage prepaid and properly addressed,
if sent through the United States mail service or (iii) the furst (1st) day after same is given to a courier service
for next day delivery, fees prepaid and properly addressed, if given to a nationally recognized overnight courier
service.

ARTICLE 31
AMENDMENTS

No amendment, modification of or supplement to this Lease shall be effective unless in writing and executed by
both Landlord and Tenant. Landlord shall be under no obligation to amend this Lease; however, if at Tenant’s
request, a written amendment is entered into by Landlord and Tenant, Tenant shall pay to Landlord prompdy
upon demand, a fee of Twelve Hundred and No/100 Dollars ($1,200.00) plus any costs (including without
Limitation, legal fecs) incurred by Landlord in connection with such amendment.

ARTICLE 32
SUCCESSORS AND ASSIGNS

All covenants, promises, conditions, representations and agreements herein contained shall be binding upon,
apply and inure to the parties hereto and their respective heirs, exccutors, administrators, successors and assigns;
it being understood and agreed, however, that the provisions of ARTICLE 21 are in nowise impaired by this
ARTICLE 32,
ARTICLE 33
REPRESENTATIONS

It is understood and agreed by Teoant that Landlord and Landlord’s agents have made no representations or
promiscs with respect to the Leased Premises or the making or entry into this Lease, except as in this Lease
expressly set forth, and that no claim or Yiability, or cause for termination, shall be asserted by Tenant against
Landlord for, and Landlord shall not be able by rcason of, the breach of any representations or promises not
expressly stated in this Lease.

ARTICLE 34
WAIVER

The failure of Landlord to insist upon strict performance by Tenant of any of the covenants, conditions, and
agreements of this Lease shall not be deemed a waiver of any of Landlord’s rights or remedies and shall not be
decmed a waiver of any subsequent breach or default by Tenant in any of the covenants, conditions and’
agreements of this Lease. No surrender of the Leascd Premises shall be affected by Landlord’s acceptance of
rental or by any other means whatsoever unless the same be evidenced by Landlord's written acceptance of such
as a surrender,
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ARTICLE 35
HOLDING OVER

If Tenant or any party claiming under Tenant remains in possession of the Leased Premises, or any part thereof,
after any termination or expiration of this Lease, no tenancy or interest in the Leased Premises shall result
therefrom, but such holding over shall be an unlawful detainer and all such parties shall be subject to immediate
eviction and removal, and Tenant shall pay upon demand to Landlord, during any period which Tenant shall hold
the Leased Premises after the term bas expired, as liquidated damages, a sum equal to all pereentage rental and
additional rental provided for in this Lease plus an amount computed at the rate of double the Minimum Annual
Rental for such period.
ARTICLE 36
INTERPRETATION

The parties hereto agree that it is their intention hereby to create only the relationship of Landlord and Tenant,
and no provision hereof, or act of cither pasty hercunder, shall ever be construed as creating the relationship
of principal and agent, or a partnership, or 2 joint veature or enterprise between the parties hereto.

ARTICLE 37
MARKETING SERVICE

(2) Landlord will establish a Marketing Service to furnish and maintain professional advertising and sales
promotions which is intended to beaefit the merchants in the Shopping Center. In conjunction with said Service,
Landlord agrees to provide personnel, including sufficient secretarial services, to pay salaries and bencfits for
such personncl, asd to pay for office rental, utilities, supplies, telephone and all equipment expense necessary
for efficient operation. A committee composed of a representative of cach department store, an equal number
of representatives of the mall tenants, and a representative of Landlord will be formed by Landlord to review
the advertising and promotional activities sponsored by the Service.
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" ARTICLE 38
COVENANT OF TITLE

Landlord covenants that it has full right, power and authority to make this Lease and that Tenant or any
permitted assignee or sublessee of Tenant, upon the payment of the rentals and performance of the covenants
upon Tenant’s part to be performed hereunder, shall and may peaceably and quietly have, hold and enjoy the
Leased Premises and improvements thercon during the term or any renewal or extension hereof,

ARTICLE 39
WAIVER OF REDEMPTION

Tenant hereby expressly waives any and all rights of redemption granted by or under any present or future laws
in the event of Tenant being evicted or dispossessed for any cause, or in the event of Landlord obtaining
possession of the Leased Premises by reason of the violation by Tenant of any of the covenants and conditions
of this Leasc or otherwise. The rights given to Landlord herein are in addition to any rights that may be given
to Landlord by any statute or otherwise.
ARTICLE 4
TENANT'S PROPERTY

Landlord, its agents or employees, shall not be liable and Tenant waives all claits for any damage to persons
or property sustained by Tenant or any person claiming through Tenant located on the Leased Premises, nor
for the loss of or damage to any property of Tenant or of others by theft or otherwise whether caused by cther
tenants or persons in the Shopping Center or in the Leased Premises, occupants of adjacent property, or the
public, or caused by operatioos in construction of any private, public or quasi-public work. All property of
Tenant kept or stored on the Leased Premises shall be so kept or stored at the risk of Tenant only and Tenant
shall hold Landlord harmless from any claims arising out of damage to the same or damage to Tenant's business,
including subrogation claims by Tenant’s insurance carrier.

ARTICLE 41
LEASE STATUS

At any time and from time to time, upon request of Landlord, Tenant will execute, acknowledge and deliver to
Landlord an instrument prepared by Landlord stating, if the same be true, that this Leasc is a true and exact
copy of the Leasc between the parties hereto, that there are no amendments hercon (or stating what
amendments there may be), that the same is then in full force and effect and that, to the best of Tenant’s
knowledge, there are then no offsets, defenses or counterclaims with respect to the payment of rental reserved
bercunder or in the performance of the other terms, covenants and conditions hereof on the part of Tenant to
be performed, and that as of such date no default has been declared hereunder by either party hereta and that
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Tenant at the lime has no knowledge of any facts or circumstances which it might reasonably believe would give
risc to a default by cither party.

ARTICLE 42

RECORDING

Tenant shall not record this Lease. Howcver, upon the request of cither party hereto the other party shall join
in the execution of a memorandum or so-called *short form” of this Lease for the purposes of recordation. Said
memorandum or short form of this Lease shall describe the parties, the Leased Premises and the term of this
Lease and shall incorporate this Lease by reference.
ARTICLE 43
FORCE MAJEURE

In the event that either party hereto shall be delayed or hindered in or prevented from the petrformance of any
act required hercunder by reason of strikes, lockouts, labor troubles, inability to procure materials, failure of

wer, restrictive governmental laws or regulations, riots, insurrection, war or other reason of a like nature not
the fault of the party delayed in performing work or doing acts required under the terms of this lease, then
performance of such act shall be cxcused for the period of delay and the period for the performance of any such
act shall be extended for a period equivalent to the period of such delay. The provisions of this ARTICLE 43
shall not operate to cxcuse Tenant from the prompt paymeat of Minimum Annual Rental, percentage rental,
additional rental or any other payments required by the terms of this Lease,

ARTICLE 44
BROKER’S COMMISSION

Tenant warrants that it has dealt with no broker or agent in connection with this Lease, and agrees to indemnify
and save Landlord harmless from all claims, actions, damages, costs and cxpenses and Liability whatsoever,
including reasonable attorneys’ fees, that may arise from any claim by or through Tenant for commission or
findct's fees in connection with this Lease.
ARTICLE 45
LIMITATIONS ON LANDLORD'S LIABILITY

Notwithstanding anything to the contrary contained in this Lease, in the event of any default or breach by
Landlord with respect to any of the lerms, covenants and conditions of this Lease to be observed, bonored or
performed by Landlord, Tenant shall look solely to the estate and property of Landlord in the land and building
owned by Landlord comprising the Shopping Center for the collection of any judgment (or any other judicial
procedures requiring the payment of money by Landlord) and no other property or assets of Landlord shall be
subject to levy, exccution, or other procedures for satisfaction of Tenant's remedies.

ARTICLE 46
SECURITY AGREEMENT

{a) For valuable consideration and as security for the payment of rent and other charges becoming due
bercunder, Tenant hereby grants to Landlord a security interest in the following described collateral: (i) Al
inveatory in the Leased Premises during the term of this Lease; (ji) all equipment and otber personalty placed
in the Leascd Premises during the lease term of this Lease; and (iif) all of the proceeds of said inventory,
equipment and personalty.

(b) Upon the happening of any of the following cvents or conditions, namely: (i) default in the payment of
rental or performance of any of the obligations or of any covenant or liability contained or referred to herein;
(ii) making of any levy, seizure or attachment of the collateral; or (iii) death, dissolution, termination of existence,
insolvency, business failure, appointment of a recciver, assignment for the benefit of creditors by, or the
commencement of any proceeding under any bankruptey or insolvency laws by or against, Tenant or any
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guarantor of Tenant: thercupon, or any time thereafter (such default not having previously been cured) Landlord
shall then have all the remedies of a secured party under the laws of the state in which the Leased Premises are
located, including, without limitation thereto, the right to take possession of the collateral, and for that purpose
Landlord may enter upon the Leased Premises and remove the same therefrom. Landlord will give Tenant at
least ten (10) days prior written notice of any public sale thereof or of the date after which any private sale or
any other intended disposition is to be made, and at any such sale the Landlord may purchase the collateral.

(c) This security agreement and the security interest and collateral created hereby shall be terminated when all
of the rental and other charges becoming due during the term of this Lease or extension thereof have been paid
in full.

(d) Upon request by Landlord, Tenant agrees to execute and deliver to Landlord a financing statement in a
form sufficient to perfect the security interest of Landlord in the aforcmentioned property and proceeds thereof
under the provisions of the Uniform Commercial Code (or corresponding state statute or statutes) enforced in
the state in which the Shopping Center is located, as well as any other state the laws of which Landlord may at
any time consider to be applicable.
ARTICLE 47
SEVERABILITY

Every covenant and obligation contained in this Lease, including, without limitation, the obligation to pay rent,
is and shall be construcd as a separate and indcpendent covenant and obligation. If any term or provision of
this Leasc or its application to any person or circumstances shall, to any extent, be held invalid or uncnforceable,
the remainder of this Lease and the application of such term or provision to persons or circumstances other than
those to which it is held invalid or unenforceable, shall not be affected thereby, and cach term and provision of
this Lease shall be valid and be caforced to the fullest extent permitted by law. If Tenant ts a lessee under
another lease agreement with Landlord or an affiliate of Landlord, a default under this Lease shall constitute
a default under such other lease and vice versa.

ARTICLE 48
VENUE; APPLICAELE LAW

The partics hereto agree that the laws of the State of New Mexico Fewas shall povern the interpretation, validity,
performance and enforcement of this Lease. Venue for any action under this Lease shall be in the Courts of
Dona Ana Ballas County, New Mcxico Texes.
ARTICLE 49
CONSTRUCTION OF LEASE

Tenant declares that Tenant has read and understands all pasts of this Lease, including all printed parts bereof.

ARTICLE 50
CAPTIONS

Captions throughout this instrument are for convenicnce and reference only, and the words contained therein
shall in no way be held to explain, restrict, modify, amplify or aid in the interpretation, construction or meaning
of the provisions of this Lease. The use of the terms “hereof”, *hereunder” and “herein” shall refer to this Lease
as a whole, inclusive of the exhibits, except when noted otherwise. The use of the masculine or neuter genders
hercin shall include the masculine, feminine and nenter genders. The singular form shall include the plural when
the context so requires. As used herein the terms "Landlord" and "Tenant” shall mean and include “Landlord®
and "Tcnant” and “its/their agents and employees,' unless the context otherwise requires.
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ARTICLE §1
OBJECTION TO STATEMENTS

Tenant’s failure to object to any statement, invoice or billing readered by Landlord within a period of thirty (30)
days after receipt thereof shall constitute Tenant's acquiescence with respect thereto and shall render such
statement, invoice or billing an account stated between Landlord and Tenant.

ARTICLE 52
NO OPTION

The submission of this Lease for examination docs not constitute a reservation of or option for the Leased
Premiscs or any other space within the Shopping Center, and shall vest o right in Tenant. This Lease shall
become effective as a lease only upon execution and delivery thereof by the parties hereto. Tenant acknowledges
that it does not have any exclusive rights in the Shopping Center with respect to the sale or lease of its
merchandisc or services.
ARTICLE 53
CORPORATE TENANT

ARTICLE 55
ENVIRONMENTAL COMPLIANCE

(2) Landlord makes no warranties regarding the environmental condition of the Leased Premiscs and Shopping
Center. Tenant acknowledges it has been afforded an opportunity prior (o the execntion of this Lease to conduct
the investigations and inspections it decms necessary to determine that the environmental condition of the Leased
Premiscs and Shopping Center are acceptable. The term "Hazardous Materials™ as used berein shall mean (a)
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any substance the prescace of which sequires special bandling, investigation, notification or remediation under
any federal, state o local statute, regulation, ordinance, order, action, policy or common faw; (b) any substance
which is or becomes defined as a “hazardous waste,” "hazardous substanee, pallutant or contaminant under any
federal, state or local statute, regulation, rule or ordinance or amendments thereto, including, without timitation,
the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. section 9601 et. seq.),
the Resource Conservation and Recovery Act (42 U.S.C. section 6901 et seq.), the Toxic Substances Control Act
(15 US.C. section 2601 et. seq.), the Federal Insecticide Fungicide and Rodenticide Control Act (7 U.S.C. section
136 et seq.), the Occupational Safety and Health Act of 1970 (29 U.S.C. section 651 et. seq.), the Emergency
Planning and Community Right to Know Act of 1986 (42 U.S.C. section 11001 et seq.), the Clean Water Act (33
US.C. section 1251 et. seq.), the Safe Drinking Water Act (42 U.S.C. section 300f et seq.), the Hazardous and
Solid Waste Amendments of 1984 (Public Law 86-616, Nov. 9, 1984), the Hazardous Materials Transportation
Act (49 US.C. section 1801 et scq.), and the Federal Clean Air Act (42 US.C. section 7401 et. seq.); (¢) any
substance which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic, mutagenic, or
otherwise hazardous and is or becomes regulated by any governmental authority, agency, department, commission
board, agency or instrumentality of the United States, the state in which the Leased Premises is located or any
political subdivision thereof; any substance the presence of which on the Shopping Center causes or threatens
to causc an crosion, contamination, drainage or nuisance problem at the Shopping Center or to adjacent
propertics (including on nearby public roads and rights-of-way) or poses or threatens to pose 2 hazard to the
health or safety of persons on or about the Shopping Center; any substance which contains gasoline, diese! fuel
or other petroleum hydrocarbons; and (d) any substance which contains polychlorinated bipheayls, asbestos, or
urca formaldehyde foam insulation. Tenant shall not use, and shall not permit any subtenant, licensee,
concessionaire, employee, agent or invitee to use, any postion of the Leased Premises or the Shapping Center,
for the placement, storage, manufacture, disposal or handling of any Hazardous Materials. Landlord shall have
the right to conduct from time to time such inspections of the Leased Premises as Landlord deems appropriate
in its sole discretion to determine the existence of any Hazardous Materials therein. In the event Tenant places
or discovers any Hazardous Materials in the Leased Premises, Tenant shall immediately notify Landlord thereof.
Tenant shall not attempt any removal, abatement or remediation of any Hazardous Materials in the Leased
Premises, or any remodeling or construction in thc Leased Premises which might disturb or release any
Hazardous Materials, without first obtaining the prior written consent of Landlord. Landlord shall have the right
to inspect, review and approve any removal, abatement or remediation of any Hazardous Materials, including,
without limitation, the right to approve the scope, timing and techniques of any such work and the appointment
of all contractors, enginecrs, inspectors and consultants in connection with any such work. After written notice
to Landlord, Tenant shall proceed with reasonable diligence to effect the removal abatement or remediation of
any Hazardous Materials in the Leased Premises, or to proceed with remodeling or reconstruction which might
be disturbed or released as a result of any remodeling or construction in the Leased Premises, in accordance with
Landlord's requirements therefor. Tenant shall be responsible for the cost of any removal, abatement or
remediation work of any Hazardous Materials placed, stored, manufactured, disposed of or bandled by Tenant
or Tenant's subtenants, licensees or concessionaires, or any of their respective employees, agents, invitees, in the
Leased Premises or any other portion of the Shopping Center and for the cost of any removal, abatement, or
remediation of any Hazardous Materials which might be disturbed or released as a result of any remodeling or
construction in the Leased Premises by Tenant, or Tenant’s subtenants, licensees or concessionaires, or any of
their respective employees or agents. Such costs shall include, without limitation, the cost of any consultant
retained by Landlord in connection with such work. Tenant shall indemnify Landlord, owner and/or operator
of the Shopping Center, their agents, officers and employees, and hold them harmless, from and against any loss,
cost, liability or expense (including reasonable attorneys® fecs and expenses and court costs) arising out of the
placement, storage, manufacture, disposal, handling, removal, abatement or remediation of any Hazardous
Materials by Tenant, or any removal, abatement or remediation of any Hazardous Materials required hereunder
to be performed or paid for by Tenant, with respect to any portion of the Shopping Ceater, or arising out of any
breach by Tenant of its obligations hereunder,

(b) Without limiting its obligations sct forth herein, Tenant covenants and agrees to comply with all laws, rules,
regulations and guidelines now or hereafter made applicable to the Leased Premises respecting the disposal of
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waste, trash, garbage and other matter (liquid or solid), generated by Tenant, including, but not Yimited to, laws,
rules, regulations and guidelines respecting recycling and other forms of reclamation (all of which are herein
collectively referred to as “Waste Management Requirements”). Tenant covenants and agrees to comply with
all rules and regulations established by Landlord to enable from time to time to comply with Waste Management
Requirements applicable to Landiord (i) as owner of the Leased Premises, and (ii) in performing Landlord's
obligations under this Lease, if any. Tenant covenants and agrees to indemnify, defend, protect and hold
Landlord, owner and/or operator of the Shopping Ceater, their agents, officers and employees harmless from
and against all liability (including costs, expenses and attorneys’ fees) that Landlord may sustain by reason of
Tenant’s breach of its obligations under this paragraph.

(¢) Tenant’s obligations hercunder shall survive the expiration of the lease term or earlier termination of this
Lease.

ARTICLE 56
ENTIRE AGREEMENT

IT 1S UNDERSTOOD AND AGREED BY THE PARTIES HERETO THAT THIS LEASE SHALL
CONSTITUTE THE ONLY AGREEMENT BETWEEN THEM RELATIVE TO THE LEASED PREMISES
AND THAT NO ORAL STATEMENTS OR PRIOR WRITTEN MATTER EXTRINSIC TO THIS
INSTRUMENT SHALL HAVE ANY FORCE OR EFFECT. TENANT ACKNOWLEDGES AND
AGREES THAT NEITHER LANDLORD NOR ANY AGENT OR REPRESENTATIVE OF
LANDLORD, INCLUDING ANY LEASING AGENT ACTION ON BEHALF OF LANDLORD, HAS
MADE, AND TENANT HAS NOT RELIED UPON, ANY REPRESENTATIONS OR ASSURANCES
AS TO TENANTS PROJECTED OR LIKELY SALES VOLUME, CUSTOMER TRAFFIC,
PROFITABILITY, OR THE NUMBER OR TYPES OF TENANTS WHICH WILL OR WILL NOT
BE LOCATED IN THE SHOPPING CENTER OR THE TYPE OF MERCHANDISE OR
SERVICES THAT OTHER TENANTS IN THE SHOPPING CENTER WILL OR WILL NOT
OFFER TO THE PUBLIC. TENANT ALSO ACKNOWLEDGES AND AGREES THAT, TO THE
EXTENT ANY PROJECTIONS, MATERIALS OR DISCUSSIONS HAVE RELATED TO TENANT'S
PROJECTED OR LIKELY SALES VOLUME, CUSTOMER TRAFFIC OR PROFITABILITY,
TENANT UNDERSTANDS THAT ANY AND ALL SUCH PROJECTIONS, MATERIALS AND
DISCUSSIONS ARE BASED SOLELY UPON LANDLORD'S OPINION, LANDLORD'S
EXPERIENCES AT OTHER PROPERTIES OR UPON STANDARDIZED MARKETING STUDIES,
AND THAT SUCH PROJECTIONS, MATERIALS AND DISCUSSIONS SHALL NOT BE
CONSTRUED AS A PROMISE OR GUARANTY THAT TENANT WILL REALIZE THE SAME
OR SIMILAR RESULTS.

CITY OF LAS CRUCES MARATHON U.S. REALTIES, INC.
d/b/a LAS CRUCES MUSEUM OF a Delaware corporation
NATURAL HISTORY

BY: ; P
St T
/ e

TENANT
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STATE OF TEXAS §
COUNTY OF DALLAS §

BEFORE ME, the undersigned authority, a Notary Public, on this day personally appeared PAUL
L. PARKEY, Vice President Leasing of MARATHON U.S. REALTIES, INC, a Delaware corporation,
koown to me to be the person whose name is subscribed to the foregoing instrument, and acknowledged to
me that he exccuted the same for the purposcs and consideration thercin expressed, as the act and deed of
MARATHON US. REALTIES, INC,, and in the capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this ﬁ‘f'{day of ﬂeﬁé@ 1584

ﬂz/ tinaell

NOTARY PUBLI IN AND Fi THE STATE OF TEXAS
Pristed Name: Mo /7

My commission expires:

(0119

Pl ARETH HOWMELL
it LO‘W«:\‘SWA EvEiRES
: ouom 1% m‘u _

e e hd g

e

STATE OF 2.0 W §
COUNTY OF Wg

undegsigned authority, a Notary Public, on this day personally appeared
%ﬂ of CITY OF LAS CRUCES, a

~_, known tofhe 1o be the person whose name is subscribed to the foregoing
ledged to me that he executed the same for the purposes and consideration therein
expressed, as the act and deed of CITY OF LAS CRUCES, and in the capacity thercin stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this //**day of N8/, 1925/

j/(ﬂ'é[ﬂ Q ﬁ/wé&&&_/

NOTARY PUW D FOR THE STATE OF ZZ ZZZ

Printed Name: ,4 rail

My commission expires:

2397
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ADDENDA

This Addenda dated as of the day of » 19___, is attached to and made
part of this Lease by and between Marathon U.S. Realties, Inc, Landlord and CITY OF LAS CRUCES,
Tenant.

ARTICLE 57 - CONDITION OF LEASED PREMISES AND TENANT REMODELING

Notwithstanding anything in this Lease to the contrary, Tenant acknowledges that it has examined the Leased
Premises and knows the condition thercof and accepts the Leased Premlses in the "as is* condition in which
the Leased Premises exists on the day the Leased Premises are turned over to Tenant without any
representations or warranties of any kind or nature whatsoever by Landlord as to their condition. Tenant

assumes the sole responsibility for the condition, operation, maintenance and management of the Leased
Premises, and all xmprovcmcnts now or hereafter situated thereon, and Landlord shall not be required to
furnish any facilities or services or make any repairs or structural changes, additions or alterations thereto.
Tenant also agrees at its sole cost and expense to remodel the Leased Premises. Such remodeling shall be in
accordance with the criteria set forth in Exhibit "C” hereof, along with any other requircments of Landlord
and in accordance with Tenant’s Plans which are first approvcd by Landlord and which Tenant shall submit
to Landlord for its approval in accordance with the provisions set forth in Exhibit “C." This remodeling shall
be a major remodel and shall include, but not be limited to, removal of the demising wall between Space
1608 and 1616, renavation of Tenant's storefront (which at Landlord’s option shall be a pop-out storefront),
painting of the interior of the Leased Premises, and recarpeting of the Leased Premises. Tenant shall
complete the remodeling of the Leased Premises no later than April 1, 1995 October-1,-1004:

ARTICLE 58 - EARLY-FTERMINATION-(MUTUAL}-

AR - IN
dlord ¥ ili 1 c iscs for the entir crm is contingent
upon_Tcnant recem ual a riatigns from the Las Councit Nothwithstands
hercin T ntiﬂcd rminate is n A lstofan jor to
piratio i City of Las Cruces S PPIo pnding for this Iease
pr Q},_,gg_d_ !.1131 ng@! 8!32-2 @ ggg ngﬂg of su uch fail ;gg ;o fund and termin gbon ou_or beforg the

Junc 1st immediately preceding the Augnst 15t in guestion,

Tenant’s initials Landlord’s initials
Page 1 of Addenda
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ADDENDA

This Addenda dated as of the day of »19___, is attached to and made
part of this Lease by and between Marathon U.S. Realties, Inc,, Landlord and CITY OF LAS CRUCES,
Tenant.

ARTICLE 59 - OUTSIDE SEATING

At the end of the second full calendar year after the rental commencement date, and incidental to Tenant's
primary business, Tenant shall have the right to serve fruit drinks, natural beverages to include berbal teas
(but sot coffee), milk, and natural snacks such as animal cookies, packaged trail mix, and nut breads. In
connection with the sale of such items, Tenant shall have the right to place 8o more than ten {10) tables
immediately adjacent to the Leased Premises in the interior joint use area, the exact location of which shall
be determined by Landlord, for use as a “refreshment area”, provided however that (1) Tenant’s use of the
“refreshment arca® shall not interfere with the ingress and egress of Landlord, other tenants, customers and
their invitees (2) the “rcfreshmeat area® shall be subject to such rules and regulations as Landlord may from
time to time impose including, but not Limitcd to, rules and regulations relating to the exact size and location
of such “refreshment area® and the items contained therein and (3) the *refreshment area” shall be
considered a part of the Leased Premises for all purposes including, but not limited to, the requirements of
ARTICLE 19(b) and Article 20 and Tenant shall be responsible at its solc cost and expense for the repair,
maintenance, upkeep and cleaning of the "refreshment area™. Notwithstanding anything herein to the
contrary, i rd n *reclaim® the “ref en " Landiord may at any time, upon at
least thirty-(30} ninety (90) days advance written notice to Tenant, i ‘5 i
sot-forth-in-this-Articlo-59-end terminate Tenant’s right to have a *refreshment area” in which case
right to the refreshment area” shall cease, the-provisie by ie 3t-ao-other-provisien

Tenant’s

ARG & OOt O OVESr o8

ARTICLE 60 - GARDEN AREA

Tenant shall have the right to provide an outdoor botanical garden outside the shopping center mall adjacent
to the Leased Premises, provided bowever that (1) such botanical garden shall not interfere with the ingress
and egress of Landlord, ather tenants, customers and their invitees (2) the outside botanical garden shall be
subject to such rules and regulations as Landlord may from time o time imposc including, but mot limited to,
rules and regulations relating to the exact size and location of such outside botanical garden area and the
Hems contained therein and (3) the outside botanical garden area shall be considered a part of the Lcased
Premises for all purposes including, but not limited to, the requirements of Article 19(b) and Article 20 and
Tenant shall be responsible at its sole cost and expense for the repair, maintenance, upkeep and cleaning of
the botanical garden arca. Notwithstanding anything herein to the contrary, in the event Landlord veeds to
“reclaim" the outdoor botanical garden area Landlord may at any time, upon at least thisty-(30) minety (90)
days advance wriiten notice to Tenant, terminate Tenant’s right to have an outside botanjcal garden area in

which case Tenant’s right to the outdoor botanica! garden shall cease, i

Tenant’s initials Landlord’s initials
Page 2 of Addenda
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EXHIBIT *C*
Schedule for Tenant Improvements
Description of Landlord Work and of Tenant Work

SCHEDULE FOR TENANT IMPROVEMENTS - Lease Outline Drawings, Delivery Date, Schedule
and Acceptance by Landlord of Tenant Work

Landlord has delivered to Tenant by separate enclosure, illustrative outline drawings of the Leased
Premises (hereinafter called the *lease outline drawings™) which contain the basic architectural, electrical
and mechanical information necessary for the preparation of Tenant's plans and specifications for
Tenant’s Work. By its exccution of this Lease, Tenant acknowledges receipt of the outline drawings and
by this reference the same are incorporated herein, The date of this Lease (or the date of actual
delivery, whichever shall be later), shall be deemed to be the date of delivery (hereinafter called the
"delivery date") of the outline drawings for the purpose of establishing construction schedules:

L Within fifteen (15) calendar days after the delivery date:

Tenant agrees to notify Landlord of the identity and mailing address of the licensed architect
cngaged by Tenant for the preparation of plans for Tenant's Work and Landlord agrees to
accept such licensed architcet as Tenant’s authorized agent (unless notified to the contrary, in
writing, by Tenant.)

2. Within forty-five (45) calendar days after delivery date:

Tenant, at Tenant’s expense, shall cause Tenant's architect to prepare and deliver to Landlord

for Landlord’s approval four (4) sets of plans and specifications for Tenant’s Work plus one (1)

set of sepias, using the outline drawings as the basis for same. Landlord shall notify Tenant of .
the matters, if any, in which said plans fail to conform to Landlord’s construction requirements

or otherwisc fail to meet with Landlord’s approval. Tenant shall promptly upon receipt of any
such notice frum Landlord, cause said pluns 1o be revised in such manner as is requisite to

obtaining Landlord's approval and shall submit revised plans for Landlord’s approval.

‘When Landlord has approved Tenant’s plans or revised plans, as the case may be, Landlord
shall initia} and return one (1) set of approved plans to Tenant, which set shall also show the
date of Landlord’s appioval, and the same shall be made a part hereof by cxpress refercuced
thereto as "EXHIBIT C-2". Tenant agrees not to commencee work upon any of the aforesaid
Tenant's Work until Landlord has approved EXHIBIT C-2.

Tenant agrees to notify Landlord of name and address of Tenant contractor, and to commence
construction work within tweaty (20) days, to proceed with it diligently, and complete it in strict
accordance with EXHIBIT C-2 hereof (including the installation of all store and trade fixtures,
equipment, stack and inventory), and to open for business (subject to the provisions of ARTICLE 3
hereof) within sixty (60) days (subject to force majeure) after the later of the following dates:

1. The date of Landlord's approval of EXHIBIT C-2 hereof, provided Tenant has complied with
all of the requirements of the preceding Section A with respect to the time limitations for
submitting plans and specifications for Tenant’'s Work, or

2. The date upon which the Leased Premises are sufficiently completed to permit the
commencement of Tenant’s Work as established by notice from Landlord to Tenant.

(08 §
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Landlord agrees to notify Tenant fifteen (15) days in advance of the time when Tepant can
commence Tenant's Work.

Landlord agrees to issue to Tenant written acceplance of Tenant Work and materials provided in
connection with Tenant Work oa the Leased Premises not later thaa thirty (30) days after full
compiction of Tenant Work provided that Tenant has furnished Landiord with all of the following:

1.

1

Tenant’s affidavit that Tenant Work on the Leased Premises has been completed and was
performed in strict accordance with Tenant Plans approved by Landiord pursuant to ARTICLE
2 and any negligent or false statement as to a material fact therein shall constitute a material
breach of this Lease.

An affidavit from the prime contractor or contractors performing Tenant Work that all work
has been fully completed in accordance with the approved Tenant Plan and that all
subcontractors, laborers and material supplicrs have been discharged and paid in full,

A waiver of Lien identifying the store name and the nature of the work performed with respect
to the Leased Premises exccuted by said prime contractor or contractors and, if requested by
Landlord, waivers of licn executed by every subcontractor supplying labor or materials for the
Leased Premises,

Tenant’s written acceptance of the Leascd Premises stating, ia part, that Tenant reserves no
rights for claims, offsets or backcbarges. '

A copy of the Tenant’s Certificate of Insurance on file with the Shopping Center Manager.

Tenant’s affidavit that all corrections have been made to the Leased Premises as required by
the Landlord’s Underwriter.

Tenant's completion of all items listed on Landlord’s punch list.

LANDLORD WORK - The following work is to be performed exclusively by Landlord at Landlord’s

sole exp

Parking

ense:

Arcas, Roads and Sidewalks

Landlord will provide paved, drained and lighted parking arcas, together with access road, sidewalks,
directional signs and markers. .

Utilities

Landlord shall provide the following utilities:

1.

Sanitary Sewer - Landlord will install a sanitary sewer to the Tenant premises withis an area
and sized as indicated oo the lease outline drawing.

Domestic Water - Landlord will install domestic water to the Tenant premises within an area
and sized as indicated on the leasc outline drawing.

Flectrical Service - Landlord will install electrical conduit (without wiring} to the Tenant

premises within an area indicated on the lease outline drawing. Electrical service shall be
277/480 volt, three phase, four-wire, for Tenant's lighting requirements. Conduit shall be sized

C2
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to accommodate a service of 10 watts per square foot of floor area of the Leased Premises.
Any increase in the conduit size or other bardware to accommodate electrical service in excess
of the amounts stated herein shall be at Tenant’s sole expense.

Telephone - All tclephone service to and within the Leased Premises shall be the sole
responsibility of Tenant.

Gas - No gas service will be available or permitted except with the written approval of
Landlord. If such approval is granted, Landlord agrees to cause gas mains to be installed
leading to Tenant’s meter located at a point determined by Landlord. Connections from this
point to the boundary line of the Tenant premises shall be provided by Tenant at Tenant's sole
expense. Any further extension within the Leased Premises shall be constructed by Tenant at
its cost. All connections and construction relating to supply of gas shall be subject to approval
by all governing bodies.

Sprinkler System - An automatic wet sprinkler supply main shall be brought to the Leased
Premises within an area indicated on the lease outline drawing, At least one Tee connection
shall be provided by Landlord. If required by the local governing authority, Landlord will
provide sprinkler systems based on one (1) sprinkier head per one hundred (100) square fect,
Tepant will reimburse Landlord at the rate of One Hundred Forty and no/100 Dollars
(§140.00) per sprinkler head. Any further modifications to the Landlord's sprinkler system will
be the sole responsibility and at the sole expense of the Tenant.

Cooled Air Systems - Tenant shall Landlord-will provide all systems, facilitics and equipment
nca:&gforthc air-to-the Deamicg tthin an aras iodiaao . N
eutline-draving—Fusther distribution
Leascd Premises,

RS0

and control of the cooled air delivered d wi in th

Public Spaces

L

2.

Malls and Courts - The Malls and Courts shall be hard surfaced, lighted, heated and cooled,
Service Corridors - Landlord shall complete all construction and finishes to service corridors.

Service doors to Outside Service Areas - Whese possible, a frame and door three feet (3'0) in
width without Jockset shall be provided between the Tenant premises and outside service courts,
unless Tenant premises can be served from a Landlord-provided service corridor in which case
Tenant will furnish and install a recessed door, frame and Jockset.

Public Toilet Facilities - Public toilet facilities shall be located outside of the Tenant premises
at such locations as the Landlord shall determine.

Buildings

1

2.

Frame, etc. - The structural frame, columns, beams and roof deck shall be constructed of steel.

Roof - The roof shall be built-up asphalt and gravel or other membrane roofing over insulation
to provide a minimum “U*" factor of .15.

Exterior Walls - Extertor walls shall be of noncombustible construction with an exterior finish
of suitable nature and of appropriate materials having a finishcd appearance and decorative
quality designed by Landlord’s Architect.

C3
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4. Partitions - Partitions of exposed studs or exposed masonry shall, at Landlord’s option, be
provided between the Tenant premises and other Tenant areas. These partitions shall extend
from finished floor to the underside of the roof.

S. Space Heights - Landlord shall maintain a clear height of eleven feet (110%) above Tenant's
finished floor slab unless otherwise indicated on the lease outline drawing,

6. Neutral Strips - Where desirable in Landlord’s opinion, a vertical neutral strip shall separate
the Leascd Premises from any adjoining Tenant premises: the center line of said strip may
coincide with the vertical lines separating the Leased Premises.

TENANT WORK - The following work required to complete and place the Leased Premises in finisbed
condition ready to open for business is to be performed by thc Tenant at the Tenant's own expense,
Tenant Work includes, but is not limited to, the following:

Floor Slab

Install minimum four inch (4") reinforced concrete floor slab on a granular cushion not to exceed four
inches (4"). Concrete to be minimum 3000 PSI concrete with minimum 6x6x10x10 wire mesh
reinforcement. Tenant shall recompact all excavated underslab material disturbed due to installation
of Tenant's understab items, Compaction is to be ninety five percent {95%) of maximum density as per
ASTM D 698-78 standard method of test. Tenant shall be required to install a vapor barrier bencath
the slab. No depressions are permitted from the established floor level unless approved in writing by
the Landlord.

Mall Frontage or Storefront

1. The Mall frontage of the Leased Premises shall be na less than fifty percent (50%) "open
front". Security for "open fronts* shall be of anodized dark bronze aluminum roll up grilles,
sliding or folding anodized dark bronze aluminum glass doors, or other
types if approved by Landlord. No Mall frontage shall be constructed without the written
approval of Landlord. All sliding doors must be pocketed or stacked behind an opaque panel.
Multiple track doors arc not permitted.

*Closed Front” portions of the Leased Premises (remaining fifty percent (50%)) shall nat
exceed thirty linear feet (30°) in any one (1) continuous block.

All swinging entrance doors must be recessed in such a manner that the door, when open, will
not project beyond the lease line.

All door opcrating and locking devices, burglar alarm devices and key switches shall be
concealed, or as approved by Landlord.

2. Doors, show windows, and openings arc not to excced ten feet (10'-07) in height unless designed
criteria dictate a larger opening. Larger openings must be specifically approved by Landlord.

A minimum two feet (2-0") high draft curtain shall be installed by Tcoant to the end wall at
the Tenant storefront. The distance from doorhead to ceiling shall not be less than two feet
20).

3, All matcrials cmployed in the construction of Enclosed Mall frontage shall be approved by
Landlord and as defined by applicable building codes. All storefronts shall have a quarry tile
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base, or similar material approved by Landlord with a minimum height of four inches @)
above finish Mall floor level.

4, Enclosed Mall Frontage Colors - It is the desire of the Landlord to give Tenant the greatest
practicable freedom in the choice of Enclosed Mall frontage colars; but

a. Colors must harmonize with the color scheme of the Shopping Center.

b. Colors must harmonize with the color scheme of the surrounding stores. To assist
Tenant, a general color range will be developed, with a sufficiently large sclection to
permit a reasonable latitude of individual expression.

Signs

In order to assure an orderly and acsthetically coordinated signing, plans for all Tenant’s signs must
conform to Exhibit *D* hereto attached and before installation must be approved by Landlord. No
permission is granted, expressed or implied to permit Tenant to ercct an exterior siga of any type.

Ceiling

1. Tenant shall provide all finished ceilings and coves within the Leased Premises, the height of
which shall not exceed eleven feet (11°-0%) above the finished floor, unless specifically approved
by Landlord.

2. Tenant ceilings shall be noncombustible Class A acoustic tile, gypsum board and or plaster,

suspended by adequate noncombustible suspension systems to conform to final requirements
of governing authoritics.

3. The space above the ceiling line, which is not occupied or allotted to Landlord Work (structural
members, duct work, piping, ctc.) may be used for the installation of suspended ceiling,
recessed lighting fixtures and duct work, and shall not contain any combustible material.

Tenant shall provide twenty four inch by twenty four inch (24" x 247) access panels in the cciling
within the Leased Premises at dampers and elsewhere as required by Landlord to provide
access to equipment.

Expansion joints are installed as a nccessary function of this structure. These joints do not
occur in all Tenant spaces, and those spaces in whick they occur shall be clearly identified. The
ceiling expansion joint shall be a complete installation by Tenant.

Walls

1 Tenant shall provide all interior walls and curtain walls within the Leased Premiscs, including
all interior lath and plastering and gypsum board thereon, and including lath and plastering, or
dry wall on Landlord’s expased masonry or stud party wall partitions. Dividing wall between
Tenant premises shall meet Code requirements and be continuous from floor to the underside
of the roof deck. Tenant will fireproof according to code, all stee! columns within the Leased
Premises including sides of columns within Tenant's demising walls, Tenant shall provide
bracing and/or studs as necessary to support wall mounted fixtures. Cracks, joints and
openings in walls are to be filled with appropriate firc resistive materials. Top of demising
walls joining roof deck, beams or joists must be sealed airtight. Tenant shall insulate and seal
10 deck, bulk head above Tenant lease line as shown on lease outline drawing,
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2 Tenant shall provide insulation blankets of non-combustible glass fiber or spun mineral fiber,
with flame spread rating not exceeding 25, open-faced, foil-covered an vapor barrier side in
widths sized to fit snugly between Landlord provided structural members as shown on the lease
outline drawings for all exterior walls. The wall construction shall provide a minimum *U*
value of .30. If Landlord utilizes tilt-up or masonry construction, Tenant will be required to
install insulation and fircproofing to meet the values herein or requirements of the Code for
Encrgy Conservation in New Building Construction, whichever is higher.

3. Tenant will not be permitted to install openings in exterior or interior demising walls for any
purposc without the prior written approval of Landlord. Such approved openings will be

Tenant's responsibility and installed at its expense by the Landlard’s general contractor or by
Tenant's contractor with Landlord’s approval.

4. Expansion joints are installed as a necessary function of this structure, These joints do not
occur in all Tenant spaces, and those spaces in which they occur shall be clearly identified. The
wall expansion joint shall be 2 complete installation by Tenant.

Interior Painting
All interior painting and decoration shall be provided by Tenant.
Floar Coverings

All floor coverings and floor finishes including reccsses for special floor finishes are Tenant's
responsibility. It is Tenant's responsibility to joint neatly and flush to the mall finish provided by
Landlord. Jointage of matcrials on floor at Tenant’s storefront control limits joint shall be joined by
caulking if applicable.

Tenant may clect to set back storefront element within the Leased Premises. If such set-back storefroat
configuration is established, Tenant shall furnish and install flooring material identical in quality, color
and pattern to the adjacent mall flooring and caulk at Tenant's storefront control limits joint. Tepant
is encouraged, but not required, to contact Landlord’s Project Manager to arrange for purchase of floor
materials at storefront.

Expansion joints arc installed as a necessary function of this structure. These joints do not occur in all
Tenant spaces, and those spaces in which they occur shall be clearly identified. The floor expansion joint
shall be a complete installation by Landlord, and it shall be Tenant’s responsibility to install finish floor
covering material to this joint in a workmanship manner. Landlord will not accept responsibility for
finished floor material installed over the expansion joint.

Show Window Backgrounds

All show window backgrounds, show windows, show window floors and ceilings, and show window
lighting installations are Tenant's responsibility.

Furniture, Fixtures and Signs

Tenant shall install all furnishings, trade fixtures, signs, and related parts, including installation. Location
and design of all signs are subject to prior written consent of Landlord.

Plumbing
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All plumbing fixtures are to be instalied by Tepant except uuhty service to the arca, including a properly
sized water meter, if the same is required by Landlord in which latter event Tenant shall make any
required utility deposits.

Water Heater

Domestic electric water heater should be installed by Tenant, where required, including final
connections.

Toilct Room

A toilet room is required.

Tenant is responsible for furnishing and installation of wiring, lighting, fixtures, mechanical toilet exhaust
systems, vents, towel cabinets, soap dishes, hand driers, deodorizers, mirrors and other similar items in

toilet room within the Leased Premises.

Cooled Alr Systems

oled-ait-service-beis ided-by-Tandlord;Tcnant shall provide all systems,
famhnes and cqmpmcm ncccssary for thc dtsmbutxon and control of the cooled air delivered
to and within the Leased Premises,

2. In the event that Tenant’s supply air requirements deviate from the air quantity scheduled for
its space on Landlord’s mechanical drawings, which is based on a lighting and miscellancous
load of 5.5 watts per square foot, Tenant shall be responsible for and assume additional costs,
based on One Thousand Seven Huadred Seventy and no/100 dollars {$1,770.00) per ton, which
may be required to permit Landlord to accommodate Tenant’s requirements.

3. Tenant shall arrange and pay for a certified test and air balance for its space, within two (2)
months after completion of the construction. A certified air balance report shall be submitted
1o the Landlord for final review and approval. In the event that Landlord requires adjustments
to Tenant's air distribution, Tenant shall pay all costs related thereto.

4. Supply air for a complete exhaust system from kitchen, dining room, cafeteria areas, pet shops,
beauty salons and other tenants who may emit odors in Landlord's opinion, must be by Teaant-
furmshed and installed air fans

eeeleé-au-eha;gewﬂl-be—eéy&s&eé—ef-&e Tenant shall dcsxgn, furmsh and mstall a complcxc

supplementary make-up air system. complete with all required heating and cooling, as required
to mect Tenant's specific needs.

Maximum Exhaust Air - shall be based on codes and special requirements. Food or other
odors from kitchen, dining rooms and cafeteria must be exhausted to atmosphere through
tenant-furnished and installed exhaust system equipped with a high velocity vertical air discharge
exhaust fan equal to Penn Ventilator Co. Fume X. The manufactured fan unit shall be
modified by the addition of a fabricated venturi type duct adaptor to assure a discharge velocity
of 2000 F.P.M. The exhaust fan shall be provided with a drainage area at the bottom of the
unit complete with a residue trough equipped to be cleaned periodically by Tenant. The
location of the exhaust fan shall be such as to avoid contaminating air intakes to other tenants
a specifically approved in writing by Landlord, and ia general, shall not be installed closer than
fificen feet (15°-07) to any outside air intake, Tenant’s plans and specifications shall clearly
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define the exhaust cquipment to be furnished and installed by Tenant at Tenant’s expense,
Landlord shall approve final equipment selection, in writing, before equipment is erected.

Tenants who provide their own roof-top mounted cooled air units or other equipment shall
bave the responsibility of screcning this equipmeat from view from parking arcas or adjacent
roads. Tenant shall provide location and height of all raof mounted cquipment on the plans
submitted to Landlord for approval. Landlord shall determine extent of screen necessary and
submit a price to Tenant for approval, which approval shall not be unreasonably withheld. Al
screcas will be instalied by Landlord at Tenant’s expense after approval has been given,

If gas service is made available, Tenant shall provide a gas service cut-off, and shall install its own gas
meter and shall install all gas connections and piping to and within the Leased Premises.

Mechanical Equipment

All mechanical equipment including dumb waiters, elevators, escalators, freight elevators, conveyors and
their shafts and doors located within the Leased Premiscs, including electrical work for these items, are
Tenant’s responsibilify.

Electrical

1

Tenant shall install fused main disconnect, all interior distribution pancls, lighting panels,
(except those relating to Landlord's cooled air system), transformers, outlet boxes, switches,
outlets and wires to and within the Leased Premises (except conduit to lease space provided
by Landlord) and ali other electrical equipment relating to Tenant’s space as may be pecessary,
whether located within demised premises or at a remote location. Tenant shall provide
electrical conduit boxes in the concrete floor slab, walls, and ceiling, including all otber
electrical equipment, as required to permit Landlord to construct its work as outlined in
Landlord Work. All electrical work shall be installed in accordance with correct National
Elcctric Code and other approving authorities.

All electrical fixtures, including lighting fixtures and equipment, and installation thereof is
Tenant's respousibility.

All ceiling lighting fixtures which are fluorescent shall be recessed and shall have fenses. There
shall be no exposed tube or surface mounted {luorescent lighting fixtures installed in any public
space or sales area. Surface mounted Ruorescent fixtures shall be permitted in non-sales areas,

Al systems and conduit where required for intercommunication, music, antenna, material
handling or conveyor, burglar alarm, vault wiring, fire protection alarm, time clock and

necessary telephone equipment and telephone wires in the Leased Premises are to be installed
by Tenant.

Tenant must install feedes cable {rom Landlord’s facilities to the Leased Premises including all
conncctions.

Electrical drawing submittals to Landlord must include a tabulation of the electrical load
including quantities and size of lamps, appliances, signs, and water heater,
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7. The total Joad within the Tenant’s space shall be balanced to within ten percent (10%) on cach
of the three phases provided.

8. Tenant shall furnish and install time clocks for control of Tenant signs and show window
lighting.

Sprinkler System

Tenant shall contract for a wet type fire protection sprinkler system compatible with Landlord’s system
and it shall be installed throughout the Leased Premises by Tenant in accordance with, but not mited
to, the following requirements:

1«'

All work shall be in accordance with the requirements of, and be approved by Landlord's
underwriter and the appropriate governing authorities. If required by the governing authorities,
Landlord will provide sprinkler systems based on one (1) sprinkler head per one bundred (100)
square feet. Tenant will reimburse Landlord at the rate of One Hundred Forty and no/100
doBlars ($140.00) per sprinkler head. Any further modifications to the Landlord’s sprinkler
system will be the sole responsibility and at the sole expense of the Tenant.

Before proceeding with any installation work, Tenant shall forward a set of reproducible
engineered sprinkler plans to Landlord which bear the written approval of appropriatc
governing authorities. Upon completion, and before Tenant takes possession of the Leased
Premises, Tenant shall submit written proof from the Landlord's underwriter that the system
was inspected and approved.

Tenant’s installation shall provide for a2 minimum temperature of 40 degrees F (40°F) in all
arcas in which the sprinkler lincs arc installed,

Landlord shall furnish a flanged connection Tec on the building’s sprinkler distribution main,
capped with a test blank. Tenant Work begins at this point. The test blank shall not be
removed until the Tenant's system has been pressure tested by approved method and certified
in the field by the inspecting authority.

Any damage caused by Tenant to Landlord's sprinkler system may be repaired by Landlord at
Tenant's cxpense.

An electrically activated alarm device, if required, shall be installed by Tenant.

Tenant shall provide all facilitics for properly draining the system, and any necessary test valves
or equipment required, if deemed necessary by inspecting authority,

Landlord’s sprinkler main will become active on a schedule established by Landlord. Should
Tenant require the Landlord’s sprinkler mains be drained, it shall be done by Landlord’s
contractor at Tenant's cxpense.

Tenant's sprinkler system shall be based on the following coverages, subject to approval of
design by Landlord’s underwriter and any governing authoritics,

a. Maximum coverage per head: 120 sq. fi.
b. Minimum coverage per head: 90 sq. ft.
C-9
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If Tenant’s design requires less area than ninety (90) square fcet per sprinkler head, and said
design compels Landlord to increase service to Tenant, Tenant shall pay all costs, expenses, and
charges incurred by Landlord by reason of such increase of service.

Landlord’s fire underwriter shall from time to time during the term of this Lease have the right
to inspect the firc protection system and the component parts thereof. Such system shall at all
times comply with the requirements of such underwriter and shall meet the conditions
established for approval.

Restaurant Tenants

Automatic Extinguishing Equipment - Tenant shall furnish and instalt automatic extinguishing
equipment in accordance with the National Fire Protection Association Standard 96, latest
cdition, Section 10, in all food preparation areas.

Basic guidelines for the installation are contained herein and listed below.

The extinguishing system should be Underwriter's Laboratorics, Inc., approved, pre-cngineered
system with at least the following features:

a. Protection of the hood and duct must be provided,

b. The system should include surface protection for a deep fat {ryer, griddle, broiler and
range.

¢ Automatic devices should be provided for shutting down fuel or power supply to the

appliances getting the surface protection. It should be noted that these devices must
be of the manual reset type and not automatic reset. In addition, gas fired cooking
equipment must have a pcrmancnt notice posted at the reset device cautioning the
operator to shut off the gas at all appliances before resetting the device,

d. A readily accessible means to manually actuate the fire extinguisher equipment shall
be provided in a path of exit and shall be clearly identified. This mcans shall be
mechanical and shall not rely on electric power for actuation.

e National Fire Protection Assaciation Standard 96 calls for the installation of these
systems to be made only by persons properly trained and qualified by the manufacturer
of the systemn being installed. Tenant shall also have an inspection agreement for
regular routine inspection with an approved firm whose personnel are properly trained
and qualified (by the manufacturer) to perform these inspections. A copy of this
agreement shall be (iled with Landlord. The agreement shall remain in effect the full
term of this Lease.

f. If dry chemical systems are used, the exhaust fan must run during the actuation of the

extinguishing system in order to draw the dry chemical extinguishant up through the
duct work.

g Before the system is fabricated and installed, the system vendor should submit plans

and other pertinent information on the proposed system to Landlord for review and
approval,
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k. All exhaust system duct work and exhaust fans used for exhausting cooking odors and
grease contaminated air shall be cleancd on a regular schedule by an established
contractor engaged in that type of service. This cleaning will occur at intervals often
enough to insure 2gainst grease accumulation in exhaust system, thus ¢liminating the
possibility of fires in the system. A copy of this agreemeat shall be filed with
Landlord. Tenant shall cause this agreement to remain in effect the full term of this
Lease.

Fire Extinguisher Requirements

Tenant shall furnish and install fire extinguishers throughout the Leased Premises as required by
governing authorities.

Doors and Existing Requircments

1. Tenant will furnish recessed rear exit door, hardware and framing from the Leased Premises
to Landlord provided service corridor.

2. Tenant will be responsible for adherence to existing codes.

3. Tenant will maintain a clear existing path through the stockroom to Tenant’s rear door for

those Tenant premises that contain a rear door.

GENERAL PROVISIONS

All work performed by Tenant shall be governed in all respects by, and be subject to, the following:

A,

Landlord shall have the right to require Tenant to furnish payment and performance bonds or other
security in a form satisfactory to Landlord for the prompt and faithful performance of Tenant Work,
assuring completion of Tenant Work with 2 provision that Landlord will be held harmless from payment
of any claim either by way of damages or licns on account of bills for labor or material in conncction
with Tenant Work. Tenant agrees to deliver to Landlord, upon completion of construction, a complete
*Release of Liens' from all Tenant contractors or material suppliers who have contracted with or
furnished Tenant work or materials, on forms provided by Landlord.

It is understood and agreed between Landlord and Tenant that costs incurred by Landlord if any, as a
result of Tenant's failure or delay in providing the information as required in this Exhibit C and in the
Lease to which this Exhibit C is attached, shall be the sole responsibility of Tenant and it will pay such
costs, if any, promptly upon Landlord's demand.

Tenant's work shall be coordinated with that of Landlord and other Tenants in the Shopping Center toa
such extent that Tenant’s work will not interfere with or delay completion of other construction work
in the Shopping Center. Tenant will at all times enforce strict discipline and good order among its
contractors and employees hired to perform Tenant’s work and Tenant will not employ, on the work,
any unfit person or anyone not skilled in the work assigned to him or any workman that will cause labor
disputes or stoppages among other contractors performing work in the Shopping Center.

Plans and specifications must have written approval of Landlord, as well as all governing bodies having
jurisdiction. These documents plus supporting calculation data must be submitted for written approval
of.Landlord before any contracts are let. Tenant will furnish complete plans to Landlord for approval
prior to construction.

C-11
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Method of submittal of Tenant’s plans and specifications will be detailed with transmittal of Lease
Drawing.

Tenant shall prepare all plans and perform all work to comply with all governing statues, ordinances,
regulations, codcs and insurance rating boards; take out all necessary permits and obtain certificates of
occupancy for the work performed, all subject to Landlord's approval, Landlord's approval of Tenant's
plans does not relieve Tenant of its obligation to complete the development in accordance with the
terms of the Lease Agreement, nor docs it relieve Tenant of the necessity of complying with the laws,
rules, regulations and requirements of local governing authorities. Certificates of Occupancy, or copy
thereof, shall be filed with Landlord before Tenant opens for business.

Landlord reserves the right to require changes in Tenant Work at Tenant's expense when necessary by
reason of code requirements,

Tenant shall comply with all existing or future city, state or federal regulations or legislation regarding
the control of pollution as it applies to the Tenant's operation.

Landlord, Tenant or utility company shall have the right, subject to Landlord's approval to run utility
lines, pipes, roof drainage pipes, conduit, wire or duct work, where necessary, throngh atiic space, or
other parts of the Leased Premises, and to maintain this installation in 2 manner which does not
interfere unnccessarily with Teaant's usc thereof. It shall be Tenant's responsibility to provide access
panels in its finish work where required by Landlord.

Tenant and its contractors must comply and conform to all of the requirements of the OSHA Act, and
no exceptions will be recognized.

Construction Activities

1 During the Leased Premises interior construction, Tenant shall use rear opening to the Leased
Premises for moving in/out of materials, for those Tenant premises which contain a rear door.

2. Use of the Enclosed Mall shall be kept to a minimum, and shall be for those Tenant premises
not served by a rear door. Tenant shall be responsible for any damage caused by Tenant or
its contractors to any Enclosed Mall finishes.

3. If the Leased Premises arc not complete and ready to open pursuant to the provisions of
Exhibit C of the Lease, Tenant, at its expensc, shall install a temporary store front shiclding the
interior of the Leased Premises from the Enclosed Mall, the design and construction of which
temporary store front shall be previously approved by Landlord. If Tenant fails to timely install
said tcmporary store front, Landlord shall have the right to do so at Tenant's expense.

4. All roof cuts and openings shall be performed by Landlord’s roofer at Tenant’s expense.
Location, size and design of roof vents, hoods and caps shall be approved by Landlord.
Landlord reserves the right to approval of any equipment to be placed on the roof. Tenant
shall install equipment at locations where structural reinforcement are provided. All roof
openings or changes in structural design caused by Tenant’s cquipment shall be made by
Landlord and paid for by Tenant.

All drilling, welding, or ather attachment to the structural system must be approved by
Landlord in writing before work is begun.
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J. Temporary Services

1 Temporary electrical services, when available, will be provided by Landlord during construction
or remodeling from designated areas. Tenant shall not connect temporary kines to the power
source for service to the Leased Premises without the written consent of Landlord, which
consent shall be requested in writing. The cost to Tenant for this service shall be $250.00 per
month or $.17 per square foot of floor area within the Leased Premises, whichever is greater
or at Landlord’s option, the actual cost of electrical service as reasonably estimated or
determined by Landlord. Payment for this cost is to be remitted to Landlord by Tepant in
advance, on or before the first day of each month after service is initiated and shall continuc
until permanent electric service has commenced or one time central billing.

2 Landlord will, during the periods of initial construction and Tenant fixturing and merchandise
stocking, make available a trash removal service from designated areas. Tenant shall be
responsible for breaking down all boxes and placing trash in appropriate containers in such
arcas. Tenant’s cost for this service shall be remitted to Landlord in advance, on or before the
first day of each month after service is initiated and shall be the actual cost of such trash
removal as estimated or determined by Landlord, or at Landlord’s option, the following

amounts:
Area of Leased Premises Monthly Charge in $
30,001 sq. ft. or more $250.00
20,001 sg. ft. to 30,000 sq. ft. $235.00
15,001 sq. ft. ta 20,000 sq, ft $220.00
10,001 sq. ft. to 15,000 sq. ft. $210.00
5,001 sq. ft. to 10,000 sq. ft. $200.00
2,001 sq. ft. to 5,000 sq. ft. $185.00
2,000 sq. ft. or less ‘ $175.00

Tenant is cautioned against allowing trash to accumulate within its area or in the corridor, mall
or arcade adjacent to Tenant's space. Should Landlord be forced to remove Tenant’s or Tenant
contractor's trash because of failure 0 semove trash, the charge will be two (2) times
Landlord’s actual cost, but in no event less than Two Hundred and no/100 dollars (5200.00).

K Insurance

Prior to the commencement of Tenant Work and continuously until completion and acceptance by the
owner, Tenant shall effect and maintain Builder’s Risk Insurance or an Installation Floater covering
Landlord, Tenant and Tenant's Contractors, as their interest may appear, against Joss or damage by fire,
“Extended Coverage Endorsement”, "Vandalism and Malicious Mischief”, and "All Risk” upon all Tenant
Work in place and all materials in transit and stored at the site of Tenant’s Work and elsewhere for the
full insurable value thereof at all times. All other materials, equipment, supplies and temporary
structures of all kinds incidental to Tenant Work shall remain at the risk of the Tenant and be insured.
In addition, Tenant agrees to indemnify and hold Landlord harmless against any and all claims for injury
to persons or damage to property by reason of the use of the Leased Premises for the performance of
Tenant Work, and claims, fincs and penalties arising out of the failure of Tenant or its agents,
contractors and employees 10 comply with any law, ordinance, code requirement, regulations or other
requirement applicable to Tenant Work and to cffect and deliver to Tenant and Landlord prior ta
commencement of said work and maintain continuously until completion of said work certificates with

a thirty (30) day notice of cancellation or non-renewal evidencing the existence of the following
insurance coverages:
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1 Workmen’s Compensation lasurance in accordance with the laws of the State in which the
property is located, including Employer’s Liability Insurance to the limit of Ore Huadred
Thousand and no/100 dollars ($100,000.00).

2, Comprehensive General Liability Insurance, including Contractual Liability recognizing the
liability imposed by this Lease and including product and/or completed operations Liability
against bodily injury, including death and personal injury for One Million and no/100 dollars
(1,000,000.00). Bodily injury for any one (1) occurrence and against property damage insurance
for Five Hundred Thousand and no/100 dollars ($500,000.00) or a combined single limit policy
of One Million and no/100 dollars ($1,000,000.00). The policy shall nat exclude the explosion,
collapse, or underground property damage liability hazard,

3. Automabile Liability Insurance covering owned and non-owned automobiles for bodily injury
including death for a limit of One Million and no/100 dollars ($1,000,000.00) for any one (1)
occurrence and property damage for a limit of Five Hundred Thousand and no/100 dollars
(3500,000.00) for any one (1) occurrence or a combined single limit policy of One Million and
10/100 dollars ($1,000,000.00).

Should Tenant request that the Landlord perform some of “Tenant Work" as outlined in Exhibit C, and
Landlord agrees to perform such work, within the Leased Premises prior to, during or after Tenant
commences construction, Tenant agrees to execute a Work Order directing Landlord to perform said
work at an agreed price plus twenty percent (20%) administrative charge, provided a provision for

Landlord to perform such work is not included in other exhibits of this Lease. Tenant may be billed -

for the wark completed in whole or in part as construction progresses and agrees to pay Landlord within
thirty (30) days after request for payment.

Tenant shall design space in accordance with applicable energy codes.

TENANT'S INITIALS LANDLORD'S INITIALS
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EXHIBIT *D*
Tenant Sign Criteria

A Purpose, Administration, and Respousibility

The purpose of this Sign Exhibit is to establisk a quality atmosphere while creating an environment which
produces maximum traffic and promotes the greatest sales for all tenants in the Shopping Center.

Tenant's storefront signing must be unique, original, in proportion, in excellent taste, and will be approved oaly
after this criteria has been demonstrated to the Landlord.

Detail drawings, in triplicate and one (1) st of sepias, as well as samples of materials and colors 10 be vsed for
cach sign, must be prepared and submitted by Tenant in conjunction with the storefront design information. Sign
drawings must be approved in writing by the Landlord beforc the sign may be installed. No tenant will be
allowed to open without an approved sign.

Tenant’s sign drawings and submittal must includc the following:

1. Elevation view of storefront showing sign (drawn to accurate scale) with dimensions of height
of letters and length of sign.

2, Color sample of sign.

3. Color sample of sign letters (unless they are to bc WHITE).

4, Cross section view through sign letter and sign panel showing location of sign relative to the
storefront linc and showing the dimensioned projection of the face of the letter from the face
of the sign panel. The drawings shall also show other elements such as soffits, canopics, and

the relationship of the sign to the other elements of the storefront, especially the vertical facia.

The Landlord shall not be rcsponsiblc for the cost of refabrication of signs fabncatcd ordered or constructed,
that do not conform to the sign criteria,

All signs, permits and related or resulting construction shall be Tenant's responsibility, and all signs shall be
installed with the approval of the Pro;cct Supervisor. No sign maker’s identification tabs or stickers shall be
permitted. Sign contractor shall repair any damage to any work caused by its work. All signs must conform to
Local Building and Electrical Codes.

B. Criteria - Interior Signs -

Tenant will not erect signs exeept in conformity with the following policy:

Wording shall be limited to the name of the store; however, cach party’s customary signature or logo,
hallmark, insignia, or other trade identification will be respected.

All signs must be compatible to colors and materials of Tenant's storefront and submitted to the
Landlord for approval.

All signs must be internally illuminated, and connected (o Tenant’s electric service,

Light boxes will not be permitted.

D-1
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Signs with individually illuminated letters should have lamps or tubes entirely concealed within the depth
of the letter with transtucent plastic face with no visible openings. Maximum brightness allowed for
interior (Enclosed Mall) signs will be one hundred foot (100°) lamberts taken at the letter face and must
comply with all building and electrical codes.

Reverse channel letter signs are not permitied.

The size of all Tenant's signs shall be limited. The scale and concept of the Enclosed Mall requises the
usc of signs which are not larger than necessary to be legible from within the Enclosed Mall. Thus,
except for department store signs, Tenant's signs shall be located withia the limits of its storefroat and
shall not project more than six inches (6") beyond the store front and shall conform to the following
maximum height criteria:

(1) Up1o30* storefront: 18" capitals, 12* body
all capital letters 15"
(2) 30 to & storefront: : - 21" capitals, 15" body
all capital letters 18"
(3) 60" and over storefront: 24" capitals, 18° body
all capital letters 21*

In addition to complying with the above criteria, signs in the Enclosed Mall shall be limited in length to seventy
percent (70%) of Tenant’s frontage on the Enclosed Mall, and shall in no case exceed a length of thirty feet
(30°-07).

Signs and identifying marks shall be placed entircly within the boundaries of the Leased Premises with no part
higher than twelve fect (12'-0") above the finished floor line, nor shall any projecting sign be located closer than
eight feet (8°-0") to the finished floor line, but in no event shall such a sign extend above the wall or parapet
upon which it is mounted.

The total sign arca (rectangle enclosing each group of letters, symbols or Jogos) shall not exceed ten percent
(10%) of the area of the storefront, and shall be located at least thirty inches (307) from each lease line.

Except as otherwise approved in writing by Landlord, only one (1) sign per tenant will be permitted within the
Enclosed Mall area. Corner tenants must have two (2) such signs, one (1) on each mall front.

Signs may be installed at right angles to the mall storefront provided that they are wholly contained within the
lease line of the Leased Premises and otherwise conform to the provisions of these regulations and criteria. Said
signs may not exceed fifty inches (50%) in width and ¢ighteen inches (187} in height.

Paper signs and stickers are prohibited.

Illuminated signs: I[ndividual dimensional word or metal back-lit ("halo"® effect) letters must be a minimum of
six inches (6") in height to a maximum height established elsewhere in these criteria. Each letter must be at least
one inch (1%) but no more than five inches (5") in thickness and must be projected from the sign surface with
one inch (1") maximum spacers. The illumination behind such letters shall be neon.

Exposed ncon tubes forming letters or logos: This type of signage is encouraged, especially in food court Tenant
spaces. It is to be uscd in a decorative as well as an informative fashion, and shall be allowed only at the
discretion of Landlord on an individual basis.
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There shall be no exposed conduits, raceways, transformers, or other electrical connections.

Signs of the flashing, blinking, rotating, moving, or animated types or audible type signs arc not permitted.
Sign company names or stamps shall be concealed (Code permitting).

Banners or flags are prohibited.

Tenant shall not install any roof top sigas.

Pylon signs arc not permitted, except at the locations shown on the sitc plan and they shall be subject to the
approval of the parties hercto as to the design and size.

No signs will be permitted at the rear of any building, except in the case of stores with customer entrances
opening directly onto the parking arcas and only as approved by the Landlord in writing,

All non-customer service doors for receiving merchandise will have a standard block letter sign with the name
of the tenant and mall address. These signs will be furnished by Landlord to Tenant at a cost of Twenty and
no/100 dollars ($20.00) per sign to be paid within thirty (30) days of opening of Tenant's store.

Public safety deeals or artwork on glass in minimum sizes to comply with applicable Code, subject to the
approval of Landlord may be used, as required by building codes or other governmental regulations.

TENANT’S INITIALS LANDLORD’S INITIALS

D-3
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SECOND AMENDMENT TO LEASE
(Mesilla Valley Mall: Las Cruces Museum of Natural History)

THIS SECOND AMENDMENT TO LEASE (this “Amendment”) is made and entered into as of

t}_le day of _s 2005, by and between NEW MEXICO MALL

PARTNERS, L.P., a Delaware limited partnership (“Landlord™), and CITY OF LAS CRUCES, d/b/a Las
Cruces Museum of Natural History (“Tenant”).

ECITAL
A. Landlord, as successor-in-inferest to Marathon U.S. Rcalues, fnc., and Tenant are pasties
to a written lease agreement dated as of December 1, 1994 for the lease of certain premises (“Premises™)
known as Space Number 1608, consisting of approximatoly 4,288 squarc feet, and mare particularly

described in said lease, located in Mesilla Valley Mall, Las Cruces, New Mexico (the “Shopping
Center™).

B. Said lease has not been assigned or modified, except as follows:
First Amendment to Lease dated December 19,2002,
Said lease, together with the foregoing assignment and modification, is referred to as the “Lease”.

C Landlord and Tenant desire by this Amendment to extend (he Term of the Lease and to
otherwise amend the Lease as set forth below.

D. Capitalized tenns used but not defined in this Amcndment ghalt have the meanings
ascribed to them in the Lease.

e — e e

TERMS

NOW, THEREFORE, in consideration of the mutual agreements contained in this Amendment,
L.andlord and Tenant agree as follows:

I. Term. The Term of the lease shall be extended for a period of three (3) years
commencing on January 1, 2006 and expiriog on December 31,2008. The extension period is referred to .
in this Amendment as the “Extension Term”. All terms and conditions of the Lease will apply to the
Extension Term, except as otherwise set forth in this Amendment.

2. Minimum Annugl Reptal. During the Extension Term, Tenant shall pay to Landiord an
amount equal to Thirty Nine Thousand Four Hundred Six and 72/1060 Dollars (§39,406.72) per annum,
payable in cqual monthly instaliments of Three Thousand Two Hundred Eighty Three and 89/100 Dollars ©
($3,283.89) and otherwise in accordance with the terms of the Lease.

3 Effect on Additiopal Rent and Charges. Nothing contained in this Amendment shall ’
affect Tenant’s liability for any and all additional rent and charges (including utility charges) payable by
Tenant under the Lease.

t

4, Landlord’s Addresses. Tenant acknowledges that Landlord’s addresses for natice and for|
receipt of payments are as follows:

To Landlord: New Mexico Mall Partners, L.P. f
) 124 Johnson Ferry Road, NE i
Atlanta, GA 30328
Attn: Asset Manager/Mesilla Valley Mall

with a copy to: Jones Lang LaSalle Americas, Inc.
’ 3424 Peachtree Road, Suite 300
Atlanta, GA 30326
Attn: Counsel/Mesilla Valley Mall

For Payment of Rent:  New Mexico Mall Partners, L.P./Mesilla Valley Mall
PO Box 404509
Atlanta, GA 30384-4509

S. L:_th__mmm_gn_&gm. At any time after December 31, 2006, Landlord ot Tenant shal}
have the right to terminate the Lease upon giving 90 days written notice of such election to the other
party. If either party so elects to terminate the Lease, the Term will end upon the effective date of
termination specified in the notice of exercise of the option, and thereafter the parties will be released

wwma ORIGINAL
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from all further obligations under the Lease except for accrued obligations then unpaid or unperformed.
Tenant acknowledges that any and aif tenant improvements and other improvements in and to the
Premises are a part of the Premises and shall not be removed upon the carly termination of the Lease.
Upon termination of the Lease, Tenant shall surrender the Premises to Landlord pursuant to the terms set
forth in Article 24 of the Lease.

6. Ratification of Lease. The Lease as amended by this Amendment is ratified, confirmed
and approved in all respects and remains in full force and effect.

7. Entire Agreement. This Amendment sets forth the entire understanding of the parties in
connection with the subject matter of this Amendment. There are no agreements between Landlord and
Tenant relating to the Lease or the Premises other than those set forth in writing and signed by the parties.
Neither party kas relied upon any understanding, representation or warranty not set forth in this
Amendment, either oral or written, as an inducement to enter into this Amendment.

8. Successors and Assigns. The provisions of this Amendment shall bind and inure to the
benefit of the heirs, representatives, successors and assigns of the parties, subject to the applicable
provisions of the Lease.

IN WITNESS WHEREOQF, this Amendment is made as of the day and year first above written.

LANDLORD: NEW MEXICO MALL PARTNERS, L.P,,
a Delaware limited partnership

By:  GG&A New Mexico, LLC, a Delaware limited
. liability company, its general partuer

By:
Name: '
Title:
TENANT: CITY OF LAS CRUCES, \
d/b/a Las Cruces Museum of Natural History )
By: ! SIGN
ame: i
Title: : 1 ‘iERE
By: )
Name: * SlGN .
Title: t HERE

~SANF1:319071.v2 2
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