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MEMBERS PRESENT STAFF

Mayor Ken Miyagishima Terrence Moore City Manager
Councillor Miguel Silva District 1 Fermin Rubio City Attorney
Councillor Dolores Connor District 2 by phone Esther Martinez City Clerk

Councillor Dolores Archuleta District 3

Councillor Nathan Small District 4

Councillor Gil Jones District 5

Councillor Sharon Thomas District 6

I OPENING CEREMONIES

Mayor Miyagishima called the meeting to order and asked for a moment of silence Councillor
Thomas led the Pledge ofAllegiance

Stephanie Robinson NMSU sang the National Anthem

Presentation ofCertificates ofAppreciationProclamations

Mayor Miyagishima and Jordan Simons presented the Pet ofthe Week

Mayor Miyagishima presented the MayorsDistinguished Service Award to Patsy Duran

Mayor Miyagishima presented aProclamation and declared September 1 1 2009 as Patriot Day

Councillor Thomas presented a Medal ofAppreciation toWWII Veteran Lewis Hagerman

CouncillorThomaspresented aProclamation toMargaret Markham and declaredSeptember8 2009

as Margaret Markham Day
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Councillor Thomas presented a Proclamation toStephen DeGiulio and Paula Leighton and declared

September 8 2009 as International Literacy Day and declared September 2009 as International

Literacy Awareness Month

Councillor Thomas presented a Proclamation to Chuck Olson Lynn Gould Connie Hettinga and
Teresa Ramos and declared September 6 thru September 12 2009 as Las Cruces Association of

Realtors Week

Stephen Chavira and John Christopher presented aComcast Cares check to the Las Cruces Public
Schools

Councillor Jones Moved to allow Councillor Connor to attend the meeting by telephone and
Councillor Archuleta Seconded the motion

Mayor Miyagishima called for the roil on the Motion to allow Councillor Connor to attend the

meeting by telephone and it was Unanimously APPROVED

II CONFLICT OF INTEREST INQUIRY BY MAYOR AS REQUIRED BY LCMC

SECTION227E21 At the opening ofeach council meeting the chairperson shall ask

if any member of the city council city manager or arty member of the city staffhas any
known conflict of interest with any item an the agenda

Mayor Miyagishima asked if anyone had any conflicts with anything on the agenda

Councillor Archuleta said regarding Items 18 and 19 I am analumna ofHoly Cross School but I am

not a member ofthe church I dontbelieve this should keep me from voting on these items

Councillor Thomas said regarding Items 18 and 19 I used toown property in that neighborhood my
daughter lived in that neighborhood and a lot ofher friends still live in that neighborhood I will be

recusing myself from these items

III PUBLICPARTICIPATION



Regular Meeting Page 110

September 8 2009

Russ Warner Member of the Public said I would like to thank the City Manager and staff for

suspending the construction on Telshor and Lohman from November until the firstofthe year

Margaret Markham Member of the Public said officials have finally made daily transportation
available between El Paso and Las Cruces but they still donthave transportation available from the

University to the Farm and Ranch Museum

CSPAN televised a two hour Senate Health and Human Servicessubcommittee on appropriations
devoted entirely to current and future efforts to deal with the cost associated with the increasing
incidentsofautism in both children and adults There weretask forces in several statesbut there was

no official body for New Mexico

CSPAN also dida two day conference sponsored by the National AcademyofScientist with experts
from here and abroad The forumwas devoted entirely togenetic testing research and the regulation
oflaboratories that do that type oftesting

The recent front page news about the management role ofMemorial Medical Center and the Cancer

treatment fieldmade it clear that nowwe will benefit from three separate Cancer Treatment facilities

but I have been unable to find one medical genetic testing facility in this City

Jean Williams Member ofthe Public said I am a vendor at the Farmers Market and we still have

concerns with the shading and with the number and quality of the restrooms at the market We

brought up the question regarding who will be liable when our shades start flyingaround due to our

high winds and we still haventreceived a response from anyone I need to know if we need to

purchase liability insurance

FerminRubio CityAttorney said I have given you an answer tothat questionabout three times now

the City isntresponsible it is up to the individual whether or not to purchase insurance

Jean Williams said it would cost a vendor individually about 500 a year to purchase this type of
insurance

We think that Mann Streetbetween Las Cruces Avenue and Griggs Avenue shouldbe closed during
market hours on Wednesdays

There are a lot of vagrants that are in the south end of the Downtown Mall they sleep in the

doorways and relieve themselves everywhere The City should relocate them tohomeless shelters

Tamie Smith Member ofthe Public said I went to the Farmers Market on Saturday and it was very
colorful with all the tents It was overcast that day but by 1030am you could feel the heat from
the sun The Farmers Market has made a huge financial contribution to this City and they need to

be appreciated I agree with the revitalization ofthe Downtown but I dontagree with the way the

City is going about it
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Initially the budget for the new City Hall was 26 million and now it is at about 33 million There
is no mention in my newspaper clippings about 1 million for furniture Are you going to let the

public knowwhat furniture you are going toget rid ofand how you are disposing ofit

Terrence Moore City Manager said the disposal ofthe furniturewill be goingthrough the auctioning
process

Mayor Miyagishima said we are going tobe taking a lot ofthe furniture that we currently have but
some ofour furniture is extremely old and needs to be replaced

Councillor Silva said I would suggest that the cost and how the furniture was purchased be included
in the report that is done by the City Manager in his information letter

Terrence Moore said we would be happy to include a break down ofline items to that effect in the

upcoming weeks or so

Nancy Gonzales Member ofthe Public said I have been a vendor at the Farmers Market for eight
years and there is a piece ofthe old furniture store wall that is ready to fall down We do need help
down there with the restrooms and the vagrants

Ron Camunez Member ofthe Public asked what does the AntiDonation Clause do for wanting to

get structures for profit and nonprofit organizations like the vendors of the Farmers Market are

trying toget for shade structures

Mayor Miyagishima said the issue is howthe City is going tobuild the Downtown Mall The only
way we can provide shade structures is if it is connected with City property We are not allowed to

buy the vendors individual shades

IV ACCEPTANCE OF AGENDA THOSE ITEMSON THE AGENDA INDICATED BY
AN ASTERISK f ARE ON THE CONSENT AGENDA ANDWILL BE VOTED ON
BY ONE MOTION

Mayor Miyagishima said Items 3 7 and 11 need to be removed from the consent agenda for
discussion

Councillor Silva Moved toapprove the Agenda as Amended and Councillor Thomas Seconded the
motion
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Mayor Miyagishima called for the roll on the Motion toaccept the Agenda as Amended and it was

Unanimously APPROVED 70

V CITY COUNCIL MINUTES

1 Regular Meeting ofJuly 27 2009

2 Regular Meeting ofAugust 3 2009

VI RESOLUTIONS ANDOR ORDINANCES FOR CONSENT AGENDA

4 Resolution No 10071 A Resolution Amending Resolution No 10044 to Include

Additional Precincts for the November 3 2009 Election Which Were Omitted

5 ResolutionNo10072 A Resolution Authorizing the City ofLas Cruces Police

Department toAccept151878400 in Grant Funding from the US Department of

Justice Community Oriented Policing Services Cops For the Recovery Act FY 2009

Cops Hiring Recover Program CHRP Grant And toAdjust the City FY 2010 Budget

6 Resolution No 10073 A Resolution Authorizing the Las Cruces Parks and Recreation

Department to Apply for the New MexicoDepartment ofHealth Healthy Kids Healthy New
Mexico Grant and toRatify the City ManagersApproval

8 ResolutionNo10075 A ResolutionAmending the Adopted FY2010 CityBudget for HUD

Fund 2000 and Fund 2010 to Correct the Initial Budget to Reflect Actual Starting Fund
Balances for the Fiscal Year

9 ResolutionNo10016 A ResolutionAmending the Funding Request UnderResolution No

10029 for a Home Rehabilitation Project on aResidence Located at 1400 Paxton

10 Resolution No 10077 A Resolution Authorizing the City of Las Cruces to Accept
Equipment Valued at3882714 Purchased for the Police Department by the New Mexico

Department ofPublic Safety OfficeofEmergency Management asSubGranteeofthe 2005
New Mexico Department ofHomeland Security Funding

12 ResolutionNo0910366 A ResolutionAwarding aContract for the Fiscal Year20092010

MicroSurfacing Maintenance Project to Ballou Construction Company Inc Of Salina
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Kansas in the Amount of23408251 Plus1740989 forNew Mexico Gross Receipt Tax
The City Manager is Authorized to Approve Change Orders in an Amount Not to Exceed

1170413 for a Total Project Authorization in the Amount of26319b54 and toAmend
the Fiscal Year 20092010Budget

VII RESOLUTIONSANDORORDINANCES FORDISCUSSION

3 ResolutionNo10070 A Resolution Authorizing the Destruction ofRecords which Have
Been Damaged and Not Met Their Legal Retention Period

Councillor Connor Moved to Adopt Resolution No IO070 and Councillor Jones Seconded the
motion

Councillor Thomas said I wanted toknow if there was any backup documentation for these records
that are being destroyed

Robert Kyle said the records that we are seeking to destroy prior to their legal retention period are

permit plan sets which have been infected by mold or exposed to mold spores and it constitutes a

safety health hazzard to the City Some ofthe plans are simply not usable now because they are

covered with mold In regards to the subdivision plans once a subdivision is built and accepted by
the City the City gets aset ofas built plans ofthe subdivision and those plans are more accurate

than the original plans Those plans arenot among the records that were infected by the mold so they
arentbeing destroyed The construction plans that are being destroyed are from about the years
2000 thru 2006 and some ofthem are scheduled to be destroyed in 2010 so they have almost met

their destruction retention we still have the permit files for those construction plans and we can

always get acopy ofthe plans from the original design professionals if it is needed

Mayor Miyagishima called for the roll on the Motion to Adopt ResolutionNo10070and it was

Unanimously APPROVED 70

7 ResolutionNo10074A Resolution Rescinding Resolution09291 and Establishing the

2010 Census Complete Count Committee for Las Cruces
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Councillor Archuleta Moved to Adopt ResolutionNo10074and Councillor Silva Seconded the

motion

Carol McCall Planner said there is an administrative error within this resolution that needs tobe

corrected It states that the committee can have up to 10 members but were asking that it be

changed to allow up to 15 members

Councillor Archuleta Moved to Amend Resolution No 10074 to have up to 15 members and

Councillor Small Seconded the motion

Mayor Miyagishima called for the roll on the Motion toAmend ResolutionNo10074and it was

Unanimously APPROVED 70

Mayor Miyagishima called for the roll on the Motion toAdopt ResolutionNo10074 as Amended

and it was Unanimously APPROVED 70

11 Resolution No0809547 A Resolution Authorizing the City to Enter Into aContract for

Museum Planning for the Museum ofNature and Science RFP Number0809547With

Reich Petch Design International ofToronto Canada for aFee Amount of17997100
Plus Gross Receipts Tax of155200 and Authorizing the City Manager to Approve
Contract Amendments in an AmountNot toExceed600000 for a Total Authorization of

18752300

Councillor Archuleta Moved to Adopt Resolution No0809547 and Councillor Jones Seconded

the motion

Councillor Connor said I figured a different amount for the gross receipt taxes is that amount

correct

William Ticknor Museums Director said that amount is derived from the amount of work that is

being done in Las Cruces The work is being done in Albuquerque so we go by their tax rate
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Councillor Connor said it states within the documentsthat BohannanHustonplays akey role in this
but I dontunderstand that because it also states that they have only seven days ofinvolvement with
this six month process The main company which is not a local company needed a local registered
business on an advisory basis in order to meet the requirements My argument is that this isnta

local company they arenteven in the State ofNew Mexico or this Country It is ridiculous that we

keep going to companies that arentlocal companies That GRTisnteven going to our State I
dont have a problem with the dollars spent but I do have a problem with staff saying seven days
qualifies as substantial work by a local company I dontsee why we had to find a company all the

way in Canada for this designing project and I have a problem with a lot of the GRT going to

Albuquerque

William Ticknor said during the selection process where acompany is from isnta consideration
We simply check to see that they meet all the requirements

Mayor Miyagishima asked can we stop a bid and request only Las Cruces bidders

Bob Telles Purchasing Director said consultants like this one are selected by the SAC process that
utilizes an evaluation criteria model To deviate from that model could subject the City toa protest
by the selected firm We must be careful and if Council would like totable this item and give it back
toSAC for areevaluation thenthat would certainly befair The local issue is addressed in the SAC

process there is a5total point advantage given to local companies

Mayor Miyagishima asked were there any local companies or companies within this State that bid
on this project

Bob Telles said yes

Councillor Connor asked has anyone within ourMuseum system ever workedwith this armbefore

William Ticknor said no

Councillor Connor said I cantsupport this and we need to finda way to give preference to local

companies during the RFP process

Robert Garza Assistant City Manager said we are using federal funds for this particular bid can we

use apreference when using federal grant funding

Bob Telles said there are three instances where preferences cannot be applied and that is for
construction jobs federal funds and I cantrecall the third In this case the funding is federal so we

cantapply any preferences

Mayor Miyagishima said so it wouldntdo us any good to table it
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CouncillorConnor said I think it is misleading for stafftostatethat BohannanHustonis akey factor

for this project It is important for us to spend our money in Las Cruces

Mayor Miyagishima said I would like to have a future work session and have staff present some

examples ofthe pricing difference if we go to local companies

Fermin Rubio said we do need tomake surethat this company is registered tobe able todo business

in this State

William Ticknor said we will do that

Councillor Connor said it states on page 130 that they arentregistered to do business in this State

which is one ofthe things that concerns me They are using BohannanHustonand Site Works as

their New Mexico registered companies

William Ticknor said this company has offices in Washington DCand in Maryland so they are

partially an American company

Councillor Connor said they arentregistered towork in New Mexico which is why they are using
BohannanHuston andIm not comfortable with it

CouncillorConnor Moved toTable ResolutionNo0809547untilthe next meeting and Councillor

Jones Seconded the motion

Mayor Miyagishima called for the roll on the Motion to Table Resolution No0809547 and it

FAILED 34 Councillor Silva Councillor Connor and Councillor Jones vote Aye Councillor
Small Councillor Thomas Councillor Archuleta and Mayor Miyagishima voted Nay

Councillor Small said we are workingonhow togive preference toourlocal companies and we have

tobe careful not to step overany lines There are local firms that are going tobe working with this
firm and I can see some positives coming from this project Is the matter ofbeing registered in New
Mexico satisfied by working with local companies

Fermin Rubio said I dontknow its not real clear to me if we have this contract with Bohannan
Huston or this company We do need to make sure they are legally compliant with the business

requirements ofthis State
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Councillor Thomas said I agree with supporting local businesses as much as possible I am

concerned with the legalities ofthis issue I trust that staff will make sure that there arentany legal
issues before moving forward with this project

Mayor Miyagishima asked would there be any issues with tabling this for a couple weeks

William Ticknorsaid yes there wouldbe somefallouts with that the consultantsplan tobe here next

week We have already lost two ofthe top three responders because ofthe length of time it takes
us to go through the RFP process At this point any delay would delay the project and there might
be some additional cost acquired if we dontaccept this contract None ofthe responders for this

project were local contractors

Bob Telles said we will checkout all the registration requirements before we sign a contract with
them

Councillor Silva saidI am also concerned with using an out ofstate vendor but I guess we had togo
out of state for this type ofexpertise

Mayor Miyagishima said I think we should just postpone this item for about twoweeks and by that

time we will know if they are registered to do business here

Councillor Small said Bob Telles is going tomake sure they are able todo business here before they
sign acontract with them so I think we should just move forward with this item The contractwont
be signed if they arent legally able to do business in New Mexico

Councillor Silva said federal funding is being used for this project Is there a time line for it

Auguie Henry Grant Writer said I think we need to move forward with this because this is all

stimulus funding which means the clock starts now and if we keep postponing it we stand to lose
all the funding You only have 30 days tobegin construction and the clock started today

Russ Warner Member ofthe Public asked did staff research all the companies that applied for this

project

Terrence Moore said yes

Russ Warner said staff takes the time todo their job and Council needs to support them

Mayor Miyagishima called for the roll on the Motion toAdopt ResolutionNo0809547and it was

APPROVED b1 Councillor Silva Councillor Small Councillor Jones Councillor Thomas
Councillor Archuleta and Mayor Miyagishima voted Aye Councillor Connor voted Nay
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BEFORE CONSIDERATION OF THE FOLLOWING RESOLUTION N0 10078 A

PUBLIC HEARING MUST BE HELD

Mayor Miyagishima said this item is now open for apublic hearing Is there anyone who wants to

speak against this item

None given

13 ResolutionNo1008A Resolution Approving the Issuance ofa Wine Wholesaler Liquor
License Wine WholesalingofWinegrowersProducttoAmaroWinery LLCDBAAmaro

Winery tobe Located at 601 West Amador Las Cruces New Mexico

Councillor ArchuletaMoved toAdopt ResolutionNo10078and Councillor Thomas Seconded the

motion

Mayor Miyagishima called for the roll on the Motion to Adopt ResolutionNo10078and it was

Unanimously APPROVED 70

BEFORE CONSIDERATION OF THE FOLLOWING RESOLUTION N0 10079 A
PUBLIC HEARING MUST BE HELD

Mayor Miyagishima said this item is now open for a public hearing Is there anyone who wants to

speak against this item

None given

14 Resolution No 10079 A Resolution Approving the Issuance of a Wholesaler Liquor
License toPremier Distributing Company tobe Located at 380 Alliance Drive Las Cruces
New Mexico

Councillor ArchuletaMoved toAdopt ResolutionNo10079and Councillor Connor Seconded the
motion
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Mayor Miyagishima called for the roll on the Motion toAdopt ResolutionNo10079 and it was

Unanimously APPROVED 70

X15 Resolution No 10080 A Resolution Authorizing the Whole Enchilada Fiesta
Incorporated to Continue With the Permitting Process to Allow For the Sale and

Consumption of Beer and Wine Only Within the Beer Garden a Restricted and
Secured Area at the 29 Annual Whole Enchilada Fiesta to be Held September
25 26 and 27 2009 at 1600 East Hadley Avenue Las Cruces New Mexico

Councillor Connor Moved to Adopt Resolution No 10080 and Councillor Jones Seconded the
Motion

Fermin Rubio City Attorney said this is for the allowance to sell liquor at the Whole Enchilada
Fiesta and this is brought toyou because liquor isntallowed tobe sold onCity property without the

permission ofCouncil

Councillor Archuleta said this is nothing new we do this every year

Mayor Miyagishima called for the roll on the Motion to Adopt Resolution No 10080 and it was

Unanimously APPROVED 70

16 Resolution No 10081 A Resolution Authorizing the Dona Ana Arts Council Inc To
Continue With the Permitting Process to Allow for the Sale and Consumption of Wine
Within a Restricted and Secured Area at the Renaissance Artsfaire 2009 to be Held
November 7 and 8 2009 at Young Park Las Cruces New Mexico

Councillor Archuleta Moved toAdoptResolutionNo10081 and Councillor Connor Seconded the
motion

Fermin Rubio City Attorney said this is just like the previous item except it is for the Renaissance

Fair and it will be held at Young Park



Regular Meeting
September 8 2009

Page 120

Mayor Miyagishima called the roll on the Motion to Adopt Resolution No 10081 and it was

Unanimously APPROVED 70

Councillor Connor left the meeting at338pm

17 ResolutionNo10082 A Resolution toRescind CityofLas Cruces Resolution85005 and

Authorize the Las Cruces Utilities Board toEstablish Utility Deposit Amounts and the Rate

of Interest toPay on Utility Deposits

Councillor Archuleta Moved toAdopt ResolutionNo10082and Councillor Jones Seconded the

Motion

Robert Scaling Treasurer gave a presentation and said there was aresolutionthat passed twenty five

years ago that increased the amount of the required deposits of the utility customers and it

established a six percent rate of interest to be paid on those deposits Only the interest rate portion
ofthis resolutionneeds tobe rescinded I would like tohave this resolution amended to rescind the

interest rate and to authorize the Las Cruces UtilityBoard to establish the interest rate on the utility
customers deposits

Councillor Jones said I do support this change but we need to ma1esure that the bylaws of the

Utility Board gives them this authority

Marcy Driggers Assistant Attorney said it doesntspecifically state in the bylaws but they would
simply be following the State statute and Council is just giving the board the authority instead of
Council being the ones that set the rate

Councillor Jones Moved toAmend ResolutionNo10082 to rescind only the interest rates portion
ofexhibit B ofResolution 85005 II is deleted and III remains that the Las Cruces Utilities Board
is authorized to approve the payment of interest and Councillor Archuleta Seconded the motion
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Mayor Miyagishima called for the roll on the Motion to Amend ResolutionNo10082 to rescind

only the interest rates portion ofexhibit B ofResolution85005 II is deleted and IIIremains that the
Las Cruces UtilitiesBoard is authorized toapprove the payment ofinterest and it wasAPPROVED
60Councillor Connor was absent

Mayor Miyagishima called the roll onthe Motion toAdopt ResolutionNo10082 as Amended and
it was APPROVED 60Councillor Connor was absent

VIII APPEAL PROCESS

Council members shall not privately discuss with any interested person or persons the merits of a

case which is or may be pending before the City Council Ifthere have been any such discussion
ordiscussions they should be disclosed by the appropriate Councillorsor individuals at this time

Appeals to be presented before the Las Cruces City Council follow the appellate
procedures mandated by the State ex rel Battershell v Albuquerque These procedures
are intended to protect the due process rights ofall parties to the appeal However the
Battershell procedure will only be followed when any party in the appeal wishes touse this

procedure

Persons wishing to give testimony on any item shall wait to be recognized then go to the lectern
give their name and address be sworn in if using the Battershell procedure and limit their

comments to three minutes Ifthere is a properly identifted neighborhood spokesperson attorney
or real estate agent for one ofthe parties the time limit shall be ten 10 minutes You may speak
more than once provided you avoid being repetitious Proponents shall speak first followed by
opponents

BATTERSHELL PROCEDURES FORAPPEALS

PRESENTED TO THE CITY COUNCIL

1 PREAPPEAL HEARING REQUIREMENTS
a Any party tobe represented by an attorney at the appeal hearing shall present to the

City AttorneysOffice at least 5 business days before the hearing amemorandum
with citations ofauthority substantiating the partys position This memorandum is
different from the appeal suunmary submitted 15 days after the public hearing by the

Board ofAdjustment or the Planning and Zoning Commission

b Allparties in the appeal that desire to have a specific City staffperson present at the

appeal need to present to the City Planning Department at least 5 business days
before the appeal hearing a letter requesting that the specific staff person be present
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at the appeal hearing This allows ample opportunity to notify the staff person to

assure attendance

2 AT THE BEGINNING OF THE BATTERSHELL APPEAL HEARING THE

COUNCILVILL

a Identify all parties to the appeal including all witnesses that wish togive testimony
b All persons who give testimony including City staff will be swornin by the clerk

or person authorized to administer oaths

c All persons giving testimony will be subject to crossexamination by other parties
within the appeal including City staff

d All items presented in the appeal whether in Battershellor not will be limited to the

relevant matterbeing appealed and the City Council may place a reasonable limit on

the number ofpersons to be heard and their amount oftestimony

PROCEDURES FORPRESENTATION OF ALL APPEALS

The following procedures will be used whether an appellant chooses to utilize the Battershell

procedure or not

1 ORDER OF ALL PRESENTATIONS

a City StaffPresentation

b Appellant Presentation

c Other parties presentation

2 APPLICABLE STEPS FORALL PRESENTATIONS

a Opening statements about the case by the party
b City Council may question the presenterparty
c Crossexamination by other parties which must be done in the form ofquestions to

be answered by the presenters
d City Council may question the presenterwitness
e Continue to other witnesses for the party until complete
f Once all parties are through with giving testimony closing statements can be made

by each party in same order as above A
3 CITY COUNCIL ACTION

a A City Council member makes amotion followed by a second
b There maybe discussion ofthe motion
c The Council is prepared tovote In the vote the City Council may reverse modify

affirm or change any decision or determination of the Official Board or

Commission from which the case was appealed
d The City Clerk takes roll call ofthe City Council the decision is announced
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18 ResolutionNo10083 A Resolution toAppeal the Approval Decision ofthe Planning and

Zoning Commission for a Thirtyfive 35 Foot Variance from the Eightyfive 85 Foot

RightofWay Requirement Allowing for the Placement of Nine Portable Buildings at a

Private School Located at 1321 N Miranda Street The Subject Property Consists of1107
lAcres That Is Shared with Holy Cross Catholic Church and Las Cruces Catholic School
The Subject Property IsZonedRlaSingleFamilyMedium Density Submitted by an Ad
Hoc Association ofNeighbors Nearby to the Armijo Lateral and the 41d Valencia Property
A1695A1

Councillor Jones Moved to Adopt Resolution No 10083 and Councillor Small Seconded the
motion

Vincent Banegas Planning MPD Director gave a presentation and said I am serving as an

understudy for this presentation We do have Mike Johnson available to answer questions related
to TIA matters and also the schools traffic engineer is here which they conducted the TIA so they
can certainly speak on that issue This case as indicated is an appeal for approval decision by the

Planning and Zoning Commission for an approximate 35 foot variance to the 85 feet right ofway

requirement It is basically to satisfy the Location requirements necessary for school The property
is located at 1321 N Miranda Street and the request would facilitate a proposed school expansion
The appeal has been submitted by anadhocassociation ofneighbors The property itself is zoned

R1Awhich represents single family mediumdensity residential district and the property in question
is about 1107acres Theproperty is owned by Holy Cross Inc and leases the property to the school

The school has been at this location since 1962 and is subject to the 1959 zoning whichat that time
those uses were permitted by right Since the utilization of the property for both a school and a

church there have been fourexpansions onthat property The location there was a requirement for

the location of the property ofthe church to be on acollector or higher designated roadway The
school didnthave an issue withnonconformityuntil the 1981 zoning code required not only a SUP
but the location along similar designated roadway The current request involves a variance to the
collector roadwaydesign with allowing Miranda Drive toserve basically as the qualifying roadway
in question This is for the anticipated proposed expansion of the school Excluding the three

portables that are permitted by thenonconforming use section oftodayscode the request would
allow an addition 400 square feet ofexpansion To clarify there were already pursuant to those

three portables 3360 sq ft allowed The permit for those is pending I dontbelieve its been

issued but approval has been rendered and its just a matter offinalizing some ofthe details ofthat

issue Underthe 2001 zoning code the school becomes a conditional use and requires acollector or

higher designated roadway There is also an additional requirement that stipulates a one acre

minimum lot size to be utilized for the use and a landscape buffer be used if parking andor

structures are within the 25 foot distance ofany residential zoning This item was approved by the
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Planningand Zoning Commission on June 23 2009 with avote of401and there was asubstantial

amount of debate and opposition regarding this case There were concerns regarding traffic and

speeding in that area and TIA information wasntprovided in the packet as well as safety concerns

regarding emergency access to the area Staff recommended approval of the packet with two

conditions the expansion itselfwould be limited to the additional 8400 square feet which included

the remainingnine portables and any additional expansion beyond thatwould require aplanned unit

development proposal submittal The other condition was that the applicant would submit a

landscape plan that wastobe approved administrativelyand was tobe in compliance with the zoning
code There was concern expressed by staff regarding commissioners participation on June 23rd
primarily because ofthe number of commissioners present at the May 26th meeting and we were

trying to make sure that those not in attendance at the May 2bth meeting we indicated that those

individuals wouldntbe able to participate if the postponement did take place as a continuance of

the hearing Staff learned prior to the June 23rd meeting that a quorum was not going tobe possible
so we had no choice but to cancel that meeting until June 30th and we did post notifications for that

meeting The case washeard in its entirety on June 30th and the Planning and Zoning Commission

approved the variance request with three conditions they took the two conditions regarding the

expansion and the landscape buffer that staff had originally provided and they added acap on the

number ofhigh school students to 50 students On July 15 2009 the neighborhood submitted an

appeal letter siting eight key findings Those findings talked about due process concerns postal
regulation interference difficulty in articulating the variance request failure toprovide the adequate
siteplancalled for failure toprove hardship present alternatives and showthat those are alternatives

that would minimize the impact to surrounding properties failure to design and execute a TIA
history ofexpansions approaching into the neighborhood and in general bad behavior on the part
ofthe applicant in terms ofcompliance concerns

Councillor Jones asked can you limit the number of people that can be accommodated in 8400

square feet

Vincent Banegas said they do have specific uses for the 8400 square feet which in this case are

portable building These are going to be used as classrooms soIm sure they have some uses and
numbers to go along with that square footage expansion

Councillor Jones asked did staff review those numbers to determine how many people can utilize

that space without inquiring any code issues

Vincent Banegas said no we have not looked into that specific issue

CouncillorSilva said regarding the special use permit what were some ofthe conditions concerning
expansion

Mayor Miyagishima said this wasanonconforming use in the very beginning correct

Vincent Banegas said the original use was for achurch and school and it wasa permitted use by
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right There was nononconforming whatsoever

Mayor Miyagishimasaid Ireadthat itbecame anonconforming use in 2001

VincentBanegas saidportions ofthe use in this casethe church becameanonconforming use first
and foremost pursuant to the 19b9 code Shortly thereafter under the 1981 code the school became

nonconforming and certainly both arenonconforming now

MayorMiyagishima saidbasicallynonconformingmeans notconforming tothe use ofthe Citynow

and prohibits any expansions

VincentBanegas said yes Nonconforming uses are uses that were once legal under aprevious code
and through time it has been renderednonconforming

Mayor Miyagishima said regarding Councillor Silvas question then the special use had to be

approved by a previous Council

Vincent Banegas said to answer Council Silvas question I dontrecall seeing any particular
conditions associated with that approval

Glenn Hall Attorney for the Neighbors said this legal nonconforming use has always been an

oxymoron in myeyes to say it is legal but not conforming to the law but that is what has happened
here This property has been legallynonconforming for decades and now what is before you now

is arequest for avariance which is really aproduct of the applicantsown success They have been
able toexpand and grow and the neighborhood has beenhappy that theyare successful The problem
is that there have been so many encroachments over the years that all the expansions have created
aproblem The issues here arentlegal but the answers are logical This propertyisnonconforming
because primarily it is on a street that is too small for it It is ona local roadway which is several
classifications under what is required a collector itsnonconforming The request is for an

additional 8400 square feet all those additional people all those additional cars all those additional

uses when the one that has made thisnonconforming is the size ofthe street it isntchanging its
still a local roadway There are various solutions like dontexpand find somewhere else for the
school but the solution proposed by the variance is to ignore the zoning code and say that they dont
have to live upto it Thepurpose ofcodes is compliance therefore the compliancebeing requested
is to ignore the law

Jo Rupert Neighbor gave apresentation and said I have lived in Las Cruces since 1985 and much

ofthat time 1 have lived in this neighborhood We are asking that you reverse the approval ofthe
variance This neighborhood is anchored around Alameda Elementary not by Holy Cross Most
ofthe homes in this neighborhood were already built prior to LCCS coming into the neighborhood
Access to this area is limited and neither school has access for cars during the peak times ofthe day
It is highly unusual for a school tohave twelve portable buildings usually schools only have three
or fourportables in place The 1962 plat shows the school as roughly 20004 square feet and when
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it was built it did conform to the 1955 code and the school did also conform to the 1969 code The

adoption ofthe 1981 code changed the standards for roadways and streets that were the width of

Miranda were seen as too narrow for the safe movement oftraffic around a school or church Based

on limited right of way the property becamenonconforming Holy Cross applied for and received

aspecial permit in 1981 for aone time expansion for anonconforming property There was also a

special permit issued in 1984 but there is only amemo for the documentation ofthispermit because

the file was apparently lost or destroyed The 1987 June plat which wasdone after the expansions
ofthe school and church the property had been reduced from over 15 acres tojust over 11 acres as

it is now There was a special permit in 1995 for the Columbarium and the middle school was

allowed by amendment to the Columbarium permit This was also ause expansion because prior
to this the school was notrunning amiddle school The small expansion projects were done between

the 1995 and 1998 special use permits were done without requesting permission for the expansion
whichviolatedat leastthe spirit ofthe 1995 special use permit conditions These expansions created

about 1450 square feet of usable space Our neighbor fell out of compliance with the applicable
zoning codes in 1981 but despite being out ofcompliance by the end of the 1990s they had used

special use permits anamendment and at least 17 buildingpermits toaccomplish 8 expansions while

failing to medicate their nonconformity In April 2009 LCCS was allowed another one time

expansion ofanonconforming property for the use ofthree portable buildings Theresidents ofthis

neighborhood dontunderstand howthe high school can be brought in as anacceptable use without

having toapply for conditional permitting Alltogether the twelveportables wouldbring the campus
size tonearly 50000 square feet while remainingnonconforming Each time this property owner

is able to secure a new expansion it seems to compound the problem in the future This is the
reverse of what the zoning establishes as the Citysgoals for properties or uses that are non

conforming The owners are suppose to be finding ways to exist harmoniously within the

neighborhood but they are too busy expanding we dontbelieve they have shown any hardship in

this case and they the applicant must showhardship foravariance not make apleaon convenience
and financial gain There are already plans for another expansion in the works and theyare actively
seeking donations to fund it LCCS has historically been noncompliant and this shows that they
have no real intent of conforming their growth or limiting their plans to show respect for their

neighbors This neighborhood is generally safe and quiet and many ofthe residents have beenthere
for 30 40 and 50 years when we have raised questions during this process the answer weve
received is that they aregrandfathered or that they as a church related enterprise have rights but a

grandfathered entity simply cantkeepgrowing without losing theirstatus byreaching beyond what

is reasonable we have shared our home with our neighbor and over time we have accommodated
their growth but this time they have gone too far and done too much without even asking us

Debra Dennis Neighbor gave apresentation and said we appreciate Councillor Silvas attempting
at creating adialog with us and Holy Cross we met with Bishop Ramirez on May 28 which was

two days after the Planning and Zoning Commission meeting

Councillor Jones asked can you summarize your conversation with Bishop Ramirez

DebraDennis said Bishop Ramirez asked me what we wanted and I told him that we wanted them
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to move the 12 portables from LCCS to another property where the high school would have room

togrow We discussed the factthat the Holy CrossHigh School wasbeing operated illegally because

according to the zoning ordinances it requires an additional use permit and Holy Cross has never

come before the City with anapplication foraconditional use tooperate a high school they simply
started doing it in the Fallof2407 Bishop Ramirez said moving the portables wouldbe a reasonable

thing to do

Dan Schneider President ofthe Las Cruces Catholic School Board gave apresentation and said the
main issue we are dealing with is the traffic and ifthis roadwaycan safelyhandle all the traffic We
are willing to work with the neighbors and have met with them on several occasions We have

slightly adjusted the school hours tooffset it from the public schools schedule which has helped to
alleviate some of the traffic issues We have hired security for large funerals and other large
engagements at the church We are willing to reduce the amount ofportables if we need to and we

have made these suggestions to the neighbors but so far we haventreceived anything back from
them We have tried toconform to the letter ofthe law and we have had 3 expansions in the last 47

years so I dontbelieve wevereceived any special treatment from the City whatsoever LCCS is

building ahigh school onanoncollectorwhich is illegal but itsnot that we are building a school
our students are being educated through the high school level We arentadding a special high
school and the portables would simply enhance ourprograms We are adding aband rooma science

lab were not adding classroom space This would eliminate us from having tohave band practice
in the church and have classes in rooms that were intendedfor storage areas We are aprivate school

so we donthave funding for buses topick up and drop offour students It is standard procedure for

schools to purchase portables without getting permits from the City but we will definitely know to

do that in the future Its not a true statement that all the residents are upset with us Your staffs

finding and recommendation regarding fire andtraffic report agreed that there could be 60 to 80
students for the high schools The street could handle the traffic for that many students We dont

plan on moving our church or school wevebeen there since 1942 legallynonconforming and we

plan on staying there and educating our children The traffic study done by the traffic engineer
clearly shows that even if the Holy Cross church and school grows significantly we would still be

incompliance regarding the traffic Regarding hardship we are only asking you togrant us what is

normally given topublic schools without question

Councillor Archuleta said I visited this site and I counted the residential homes on Miranda and I

only counted seven homes Most ofthe homes werenorth ofHoly Cross and the school Are you

getting complaints from these residents

Karen Truj illo Administrator for the Catholic School said the majorityofthe complaints are coming
from the residents on Palmer Street and Ethel Street

Councillor Archuleta asked are any ofthe children walking toschool

Karen Trujillo said we have one family with three sons that live on Phillips and they are the only
ones that are walking to school at this time
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Councillor Archuleta said I found anumber of incomplete streets while I was doing the site visit
Palmer Street just dead ends at the ditch and then there is the railroad

Karen Trujillo said there is apecan orchard behind the school and then the railroad tracks There

is about 4 acres behind the school that isntdeveloped

Councillor Jones said I asked earlier about the amountofpeople in the classrooms and the buildings

Karen Truj illo said we have an after careprogram wherewe serve students from our own school and

throughout the year from the City ofLas Cruces A band room which is currently being operated out

ofthe church achemistryscience lab for both middle and high school students office and locker

space forstudents a computer labwhich is currently ran out ofa side roomoffofthe library and pre
school classrooms that have already been approved we are looking at a maximum load of 432

students Currently we serve approximately 295 students and our maximum projection is over the

next ten years which we have based upon our growth rate

Dan Schneider said the reality is we will likely never get to our maximum amount our enrollment

depends a lot on the economy We will probably stay right around the 300 to 350 mark

Karen Trujillo said once we meet that maximum amount with a sustainable amount ofhigh school

students they would be moved offcampus It has never been the attention to have the school above

the eighth grade level for eternity

Dan Schneider said last year we only kept 3 ninth graders out of24 eighth graders so until we can

builda gymnasium tokeep with the sports were not going tohave a big expansion

Mayor Miyagishima asked can all the portables be placed on the west side

Dan Schneider said yes

Mayor Miyagishima said is there a road back there

Dan Schneider said yes there is an access point and there will be a fire hydrant placed back there

Mayor Miyagishima said this isanonconforming use which basically means that you have that

building there and thats all you can do You really shouldntorcantbe adding to it I know you
have had special use permits in the past that have allowed you todo that but thats justwhat the other
Council did at that time Personally I thinkyou wereallowed to split that land and have it rezoned
for those portables at which time you would have to show access into it That way it would
eliminate all the traffic on Palmer and Ethel In my opinion for us to keep allowing special use

permitsonnonconforming uses is not the way togo Ifyou split that land and then get it zoned the

way it is suppose tobe zoned toallow the buildings then you provide an access which the City is

going to require and then take it before the Planning and Zoning Commission for their approval
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Dan Schneider said there is no way tohave a complete access point in that area because there are

apartments right there

Mayor Miyagishima said you could make it into an access point offofMiranda and you would

probably be required toput up some kind ofbarrier for the apartments

Vincent Banegas said the stipulation in the 2001 code calls for both a church and school to be
located on a major local or higher and youre talking about a small driving isle from Miranda to

provide access back to the portables

Mayor Miyagishima asked they couldntbuild that into an approved access

Vincent Banegas said it wouldntqualify because you are still located off ofMiranda which is only
a minor local

Mayor Miyagishima said so they cantget it rezoned

Vincent Banegas said zoning doesntsolve the problem for this particular issue

Councillor Jones said a quarter ofwhat is going on here is a land issue and how it is used Is it
standard industry acceptable practice in the world to look at uses and say that conditions have

changed or an additional use is suitable because ofthe impact is it suitable tochange those things

Vincent Banegas said from my perspective when we talk about uses on property we do anticipate
those uses to stay around for a very long period oftime There are some exceptions for example
arock quarry that sold raw materials like rock for the manufacturing ofconcrete they were located
in a specific location and over time there were residential uses in that area and then they were

pressured intorelocated even though they were there first In this particular case schools are part
ofour community and it really speaks tojust how much expansion can take place before the road

begins to fail Imnot an analysis expert but based uponwhat Ihave seenfrom the TIA based upon
the projected growth Miranda did not fall on the level ofservice I do think this is aviable use of

the community and it has a purpose Its just a matterofhow muchis too much in terms ofgrowth

Councillor Jones said I know the residents have felt like there have been numerous one time

extensions but with the commitment thatno future changes would be allowed in terms ofcapacity
or things ofthat nature Has there been some kind ofcommitment that this is the last change and

no other changes will be permitted

Dan Schneider said I think in my review and research of this case I looked at things a little

differently it wasntso much as acommitment by the applicant so much as it was the uncertainty
by the staff who processed the case for the Planning and Zoning Commission what should we call

this case how should we present this case on appeal that sort ofthing In terms ofthe 1981 code
you hadanonconforming section that wasbasically brokenup intotwoparts youhad an expansion
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ofpropertiesnonconforming that were authorized when you weredealing with residential uses and

thenyou had strict limitationson expansion opportunitieswhen youretalking aboutnonresidential

uses or commercial What would we call this its not residential and its not commercial its
institutional So I can see from the perspective ofthe planner asking how can we process this and

then coming up with the one time expansion opportunity to try to limit the impact and control what

would take place not only atthat time but for futurereference Does that restrict the applicant from

coming back to the well and asking for further expansions I would thinknot Particularly since our

codes change over time

Councillor Jones said had planning staff had seensome impediment here that there was an earlier

commitment that nothing was ever going tochange again would they have checked that at the time

ofthe application

Dan Schneider said I would imagine that had they seena firm commitment to that extent that they
would have brought that up during subsequent meetings

Councillor Jones said obviously the residents are concerned about two things one is that there

wasntastring of commitments ofwell we are going to let you go by this time but never again
basically from whatImhearing is that one can view this and reasonablysay that there is a dispute
about this things change and an application was made to adapt to the change and an adoption was

granted but not necessarily the commitment that dontever come back here again because we let

you go this time type ofmind set Some might feel like it wasaone time permission and nothing
would evercome back again and that would be the fair expectation Certainly thats what we are

worried about with going forward I wonder if thats what the recommendation ofthe PUD is is it
the purpose of the PUD recommendation to say to look at some point were not going to keep
adding and adding

Vincent Banegas said from the staffs perspective regarding the PlannedUnit Developmentcondition

and the acceptance ofthat condition by the Planning and Zoning Commission by their action staff
is looking at not only the history we recognize that there have been expansions on the property
through time and we recognize that there aresignificant concerns regarding traffic in the surrounding
area and the impact that these expansions arehaving onthe surrounding neighborhood Our thinking
was that if we go through aPlanned Unit Development process we identify the subject parcel in

question thenwe can at leasthave the applicant really thinkthrough what their future needsare going
to be If it does meet with the approval ofthe appropriate body thenat least that sets the stage for
the general action ofwhat is expected to be seenon that property in the future The neighborhood
has an understanding the applicant has an understanding on what they can and cannot live with
what they will be abiding by that sort ofthing So that in my mind is what is the use for the PUD

Councillor Jones said that will go through the DRC correct

Vincent Banegas said yes the Planned Unit process can be used for a very large area which would

subsequently be subdivided or it can be site specific which is what we are dealing with here It
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doesnthave to go through a development review committee but it would definitely go through
staffs review not only Community Development but Fire Police Utilities Public Works etc

Mayor Miyagishima said the type ofzoning that would allow buildings to be used for schools are

ofan institutional use is that correct If so what type ofzoning is needed for that

Vincent Banegas said in terms of the 2001 zoning code the code refers to all schools K12as a

conditional use It doesntlist any specific zoning associated with that type ofuse but it establishes
some specific guidelines or criteria that have to be met So zoning doesntnecessarily play apart
in the placement of school facilities Itjust requires that an arterial or higherdesignated roadway be
considered forcertain aspects ofcommercialtrade schools technical schools but in terms ofthis use

elementary middle and high schools shall be located on a collector or higher designated roadway

Mayor Miyagishima asked what type ofstreet is Parker

Vincent Banegas said Parker is a collector

Mayor Miyagishima asked what type ofstreet is Miranda

Vincent Banegas said it is just a local roadway

Mayor Miyagishima asked how wide is Miranda Street

Vincent Banegas said it is about 50 to SS feet

Mayor Miyagishima said it needs tobe about 5 feet correct

Vincent Banegas said that is correct Hence the request for a variance

Mayor Miyagishima said youcant turn portions ofMiranda into acollector

Vincent Banegas said the code stipulates that it must be located on it In my opinion providing
access points to the property would qualify it and met that condition but in order to get Miranda to

thatpoint youreinvolved with asignificant right ofway take interrupted by Mayor Miyagishima

Mayor Miyagishima said exactly It looks like the school owns a bigportion ofit and then the other
would be the apartments To grant that to the City and then have the applicant make those

improvements in myopinion that is the only way to do it Ifyou make Miranda intoacollectorand

make it that much wider I dontknow if we canmake the conditions but they could buffer it up so

that the residents you can put all the portables west ofthe schools

Vincent Banegas said I cantsay with any certainty but how far the structures are the apartments
from Miranda but the buildings are rather close to the property line so you may be dealing with not
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only property takes toget tothe 85 feet but we may be encroaching onsome ofthosebuildings if that

applicant was going to try to do that

Councillor Silva asked what happens to the barren land across the street if we make Miranda a

collector can they come in put in a store

Vincent Banegas said no we are just changing the designation ofthe roadway not the zoning ofthe

land They would have to seek a zone change for that property

Councillor Silva asked is this ahardship or is it this just complying with the code

Vincent Banegas said it is a hardship in that the educational component can expand without us

interfering in any way shape or form and private schools get treated differently in that they do have

to comply with our code

Councillor Silva said this is kinda confusing once the right of way is expanded then they were

allowed to add the additional thats why I was asking if this was a hardship Its not so much the

school but the appellants that are arguing the hardship with the neighborhood

Vincent Banegas said the appellants are arguing that there is no hardship that the applicant has not

demonstrated a hardship pursuant to the code requirement

CouncillorArchuleta said ifthe 1981 zoning code had not changed then we wouldntbe here today

Vincent Banegas said ifthe 1981 zoning code had remained in full force and in effect we would be
back here in some form or fashion because you still had a condition that required location on a

certain designated roadway which Miranda is not and if they came in for a permit to expand we

would have probably brought back the matter as a special use permit or some other aspect

Councillor Archuleta said what the neighbors are requesting of this Council is for us to reverse the

P Z decision

Vincent Banegas said that is correct

Mayor Miyagishima said I counted 15 immediate neighbors that would be affected by this are any
ofthese neighbors here today I wouldsuggest that the school hold off arwithdrawtheir application
and get the majority ofthe property owners to agree with this expansion

Councillor Silva said we wereprovided some signed petitions in ourpacket

Julie William Member ofthe Public said Iwas one ofthe ones that went around and got petitions

Councillor Silva said the petition wastotable the action by the P Z what was the general reaction
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Julie William said I live on the corner ofEthel and Miranda which is right across from the church
and I collected signatures from the residents on Ethel Street About 75ofthem that signed the

petition werevery concerned about the expansion

Councillor Silva said there is a difference between being concerned and not wanting it

Julie William said they didntlike the expansion When the 12 portables rolled down Ethel Street
last winter there was a great concern among anumber ofpeopleThey felt that the church had gotten
big enough and when we went around with the petition we had several meetings and we learned

during that time that they had expanded toahigh school they were going toexpand with about 30
more church membership students were going tobe expanding by 50 there was a proposed life
center of14000 square feet aprojected sports facility the people are concerned they dontwant

the expansion

Councillor Archuleta said when you first saw the portables youthought they were expanding but

they arentexpanding

Julie William saidduring the February meeting they told us that they were expanding the school by
50and that they had a high school that we didnteven know existed at that point the church was

expandingwith alife center that was about 14000 square feet and that they wanted to increase their

membership

Councillor Archuleta said the portables are not tobe used for classrooms

Julie Williams said at that point they labeled them as classrooms

Councillor Archuleta said but now we know differently do you still feel the same about the

portables

Julie William said I do not want the high school there The elementary and middle school is ok but

a high school is a very different matter

Councillor Archuleta said my notes say that there is nointention ofbuilding ahigh school Thehigh
school students are only temporaryuntilsuch time that the high school reaches 60 to80 students then

they will relocate

Julie William asked how long will that be

Councillor Archuleta said I dontknow

Julie William said when they build asports complex that will be 250 feet from my front door how



Regular Meeting Page 134

September 8 2009

long will that be there

Councillor Archuleta said I dontknow

Julie William said I donteither My feeling is that the school has been blessed with success and

they have grown to have more and more students but the high school doesntbelong in this area

Miranda Streetcantgrow by 30 to35 feet unless we take out apartment buildings and houses The

high school is not for this area and the neighbors dontwant it

Councillor Jones said if this were to be successful and the P Zdecision is upheld would those

additional amenities be subject to the outcome ofthe PUD process or would they be permitted in

some other fashion

Vincent Banegas said if Council sustains the P Z vote then any subsequent addition above and

beyond the 8400 square feet would be subject to the Planned Unit Development

Councillor Jones said one of the ways to interpret this is that there was a permitted use and

subsequently there have been code changes that have renderedthis anonconforming situation

Vincent Banegas said that is a fair representation

Mayor Miyagishima said I would like toask Ms Rupert ifthere is any type ofcommon ground that

you can see

Ms Rupert saidI feel thatMr Schneider miss spoke he said that they tried to talk with us we only
met for coffee and I feel that the main purpose ofthat wasto see what was the least that they could
offer us to that we wouldntgo through with an appeal We are simply asking for compliance In
terms of the present situation inApril they get a 10 one time expansion and in May they get 30

Mayor Miyagishima said so in your opinion there is really no if they allow one portable then that
is one portable too many

Ms Rupert said we did discuss this among the neighbors and this is not a civil suit where we can

negotiate damages this is aquestion ofregulation

Mayor Miyagishima said under the compliance end of it I have to vote to overturn the P Z

decision however I thinkifthe majorityofthe homeowners that weredirectly impacted sign offand

say they support the church or the school andIm going togo ahead and sign it It would be up to

the Council todecide how many wouldneed tosupport it I dontbelieve we can just table this and
make these new rules and then bring this back It needs tobe either voted down or up and then you
would have to reapply again

Ms Rupert said we have tried to talk toLCCS and let them know that if they had been a little bit
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more forthcoming with their ideas before they got to the formal plan stage some ofus who live in
the neighborhood might have had some creative suggestions on how towork this out

Councillor Archuleta said there were three P Z meetings before they came to this decision My
concern is that if we vote no and accept the P Zs decision then they wontbe able tobuild ahigh
school Right now we have such a high drop out rate that we need another school toget those kids

graduated

Councillor Jones said I think that we had apermitted use at one time then the code changed which
made itnonconforming Code changes are made to improve the quality ofour community but in
this situation one may view it as there was ause code changes have occurred and someone has been
left out in the wind in this case its the school The other issue is to have a high school or not I
dontsee it as ourjob today tomeasure the benefit ofahigh school The main impact is the traffic
issue because it relates to the variance Wevehad a report done by a trafficengineer that states that

with this expansion it wouldstill remain at a level A and B ofa traffic impact or condition in this
situation I dontsee this as a freebie or exception to the rules this is apermitted use that got stuck

up in code changes I feel compelled to deny this appeal and support the P Zs decision I think

by having a PUDfor any future expansions is a protection for the residents in this area

Councillor Silva said I dontthink I can support this and reverse it I can see this as ahardship
because the number ofstudents is going up but I can also seethe neighbors being affected by this
I think we need more school to teach spirituality and values ofall religions

Dan Schneider said after speaking with Ms Wooten she would gladly entertain the possibility of

apostponement tohave time togo over things with the neighbors and tryto come toan agreement

Mayor Miyagishima said I would have no problem with that

Karen Wooten said I have spoken with the representatives ofthe school and they are willing to

accept apostponement and continue the discussions with the residents The formal process ofthe

PUD is a very expensive process for them but we have spoken about way tomeet those same kinds
ofconcerns that process involves and address this with less formal proposals for conditions

Councillor Jones asked would Mr Hall who represents the neighbors would they agree to tabling
this date certain

Glenn Hall said we are willing to get back to the table

Councillor Jones asked how much time would be needed

Glenn Hall said I think 30 days would be enough time

Terrence Moore said we can hear this at the October 19 meeting
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Ms Rupert said there are many people involved who have an 8 to 5 schedule

Terrence Moore said every meeting begins at 1oclock The October 26 meeting is a land use

meeting and it begins at 5oclock but it is already going tobe a lengthy meeting The October 19
meeting would work for this issue

Fermin Rubio said we need tohear from Ms Wooten tomake sure that they are in agreeance with

this tabling

Karen Wooten said there was some confusion between myself and my client they wish togo ahead
and put this to a vote

Mayor Miyagishima called for the roll on the Motion to Adopt Resolution No 10083 and it

FAILED 321Councillor Silva Councillor Small and Mayor Miyagishima vote Aye Councillor

Jones and CouncillorArchuleta voted Nay Councillor Thomas Abstained Councillor Connor was

Absent

19 ResolutionNo10084 A Resolution to Appeal the Conditions Attached to the

Approval Decision ofthe Planning and Zoning Commission for aThirtyfive 35 Foot
Variance from the Eightyfive85 Foot RightofWay Requirement Allowing for the
Placement ofNine Portable Buildings at a Private School Located at 1321 N Miranda
Street The Subject Property Consists of1107Acres That Is Shared with Holy
Cross Catholic Church and Las Cruces Catholic Schools The Subject Property Is Zoned
RlaSinglefamilyMedium Density Submitted by Dan Schneider for the Las Cruces
Catholic School A1695 A

Councillor Jones Moved to Adopt Resolution No 10084 and Councillor Small Seconded the
Motion

Terrence Moore City Manager said regarding Items 18 and 19 much of the presentations were

consolidated in the previous item so it is just amatter ofoffering direction regarding the conditions

Councillor Silva asked what was the turning point for looking for another facility

Karen Trujillo Administrator for the Catholic School said at about 450 students that would be the

point where we would have a selfsustaining school
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Mayor Miyagishima said this is an appeal by the school they are looking to reverse the conditions
that wereplaced by the Planning and Zoning

Vincent Banegas said therewere some conditions that were placed as previously indicated and two

ofthose conditions are set tobe removed by the LCCS I just spoke with the appellants in this case

and they are comfortablewith two ofthe conditions and the only thing theyhave an issue with is the

cap on the high school which limits it to 50 students We are asking toamend this resolution and

modify the conditions the condition associated with the expansion requiring a PUD for an

expansion above and beyond the 8400 square feet and the landscaping condition they feel they can

live with those conditions The only one they want for consideration ofremoval is the limit of50
students for the high school

Karen Trujillo said the only thing we are seeking to change is to change the limit of50 students to

a total cap of450 students for the entire population

Mayor Miyagishima asked how many students do you currently have

Karen Trujillo said we have 300 students right now

Glenn Hall said this is all part ofthe variance process even though this is a separate appeal Any
latitude that is given to the church in this case must be done under the same consideration that

hardship is not to be considered especially monetary hardship Typically the hardships that they
look at for a variance are topographical rights ofway being taken that sort ofthing The hardship
here was created by their own success After hours and hours ofpresentations the P Z decided
on some kind ofamiddle ground and capped it at 50 students

Julie Woody said the SO came from their chart and they projected that amount within the next five

years not ten years

Ms Rupert said that is correct we were told that 50 was their turning point tohave the high school

existing separately from this site Without having that in place we could end upwith 200 students
We need your help toprotect our neighborhood High school students are different they drive on

their ownthere are different standards as far as the parking for these students and there are different
standards for the sporting events and their types ofactivities that will be provided on that campus

Cony Gonzales said I live on LindaVista and I collected all the signatures for that street Nobody
that I talked towanted tohave a high school on that street They told us that it would be viable for

them to move the high school once they had 50 students

Councillor Silva asked how will we know when theyve hit the 50 point
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Karen Trujillo said the State Department of Education requires us to do an annual report which

includes a break down ofhow many students we have in each grade level

Councillor Silva asked would we be restricting the school if we put a time limit on it What if they
get 51 students then in a few months 2 ofthem drop out

Fermin Rubio said it wouldbe aviolation ofthe code which can be punishable by 90 days in jail so

that should be a deterrent not togo over the limit

Karen Trujillo said the intention ofthe 50 student cap was for the overall traffic impact so the idea

behind it was that whether there were 432 students 50 which were high school students or 60 of

which were high students versus any other grade level the traffic impact would be the same at 450

Councillor Silva said I was just looking at setting it for a certain date so at that date youredone

Whether the portables get pulled or not youredone with the high school Thats why I was

wondering if it would be appropriate to set adeadline for this versus a fixed number

Karen Trujillo said I think during the P Z this discussion did take place and they wanted todo a

fiveyear limit and we discussed the limit on the amountofstudents being between 60 and 80 After

discussing the year deadline and finding that it wasntfeasible because it may end up being 2015

with only 20 students Then its not viable which is why we ended up negotiating down to the 50

number

Fermin Rubio said you already have one amendment that you need todo which is to reverse one of
the three conditions and when you add all these other things it complicates the process but it is up
to you

Karen Wooten said Idontthinkthat particular condition has anyrational basis towhatthe ordinance
is designed to protect against setting a time period without any regard to the impact on the

neighborhood from what is going on the site In my opinion that would be unconstitutional

Fermin Rubio said I think you should just vote this up or down

Councillor Jones said Mr Paz would you mind committing on the traffic analysis

Jerry Paz said I prepared the traffic impact analysis

Councillor Jones said we are talking about the traffic impact at an A and B level As the result of

your study the neighboring streets there is nothing below aC level correct
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Jerry Paz said that is correct The traffic impact analysis that we prepared did account for the 50

growth which would be about a total of450 students In addition because some ofthe concerns of
the neighborhood we looked at the growth ofthe church based on its current ministries and we

factored that into the traffic impact analysis even though that wasntgermane to this particular
application We also growthed up the background traffic which is thenonschool traffic byasimilar

percentage even though the neighborhood is already built out We looked at the worst ofthe worst

ofthe worst conditions and they all functioned under a level service A or better which the City has
a C minimum

Councillor Jones said if the number ofhigh school students goes from SO to 100 if the total
enrollment amount stays at 450 would that change the outcome ofyour analysis

Jerry Paz said not this particular analysis The way it was done and the way it was conducted all in
accordance with the traffic engineering standards that has been adopted by the City ofLas Cruces
There aremodels available that take into consideration the age and aggressiveness ofyounger drivers
versus the temperament of older drivers and other various factors This model wasntthat

complicated in its analysis It was more ofa City wide type ofanalysis that we used for instance
on the Interstate 10 project

Councillor Jones said if the number ofhigh school students shifted from 50 to 100 students it
wouldntchange the outcome correct

Jerry Paz said correct not with this study

Councillor Jones said Mr Banegas with respect to the high school students if there was adesire to

build agym or a shop to educate high school students in repairing cars to those types ofthings that

would trigger the PUD process correct

Vincent Banegas said above and beyond the 8400 square feet would require aPUD

Councillor Silva said I think we need to take in account that younger drivers are more aggressive
drivers

Jerry Paz said I think there was some merit in looking at the objective ofthe school and our client

was the school The objective ofthe school is not tobuild ahigh school the objective ofthe school

was tostart out with one grade at a time and then it grew into what it is today This is not where they
want to have a high school but to start out with a core group until it grows to where it would

financially pay for itselfat another campus

Councillor Jones said this is atraffic issue and 450 students is the same whether they are driving or

their parents are driving them to school
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Councillor Jones Moved toAmend ResolutionNo10084 to remove the condition ofatotal number

of 50 high school students and change it to no more than a total of450 students and Councillor

Archuleta Seconded the motion

Mayor Miyagishima called for the roll on the Motion to Amend ResolutionNo10084 to remove

the condition ofa total number of50 high school students and change it tono more than a total of

450 students and itFAILED231Councillor Jones Councillor Archuleta voted Aye Councillor

Silva Councillor Small and Mayor Miyagishima voted Nay Councillor Thomas Abstained

Councillor Connor was Absent

Fermin Rubio said I would ask that Council raise another motion to remove the other condition that

the appellants have requested to remove which was the first condition and leave the condition of

limiting the number ofhigh school students to 50 as the only condition under appeal

Glenn Hall said the applicant on this appeal is withdrawing the appeal regarding the PUD

requirement

Fermin Rubio said that is correct We would need to remove the first bullet ofparagraph 2 on page
342 which starts the approval ofthis variance remove that paragraph so that paragraph II only states

that the high school is limited to 50 students Paragraph III that the granting ofthis removal ofthe
variance condition is in accordance with Section 3810 In other words the resolutionthat you will
be voting on will only deal with the 50 students issue

Councillor Jones said this would remove the first bullet under paragraph 2 because the school has

acknowledged that theywill live with that then ifwe vote noto the appeal the PUD requirement will
remain and the limitation of50 students will remain

Fermin Rubio said that is correct the only item that is being appealed by the school is the 50 student

requirement and they are accepting the other two conditions that were placed by the P Z

GlennHall said the condition that was placed by the Planning Zoning Commission regarding any
additions above the 8400 square feet would require a PUD the school is willing to accept that
condition so because ofthat we need to take that out ofthis resolution
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Councillor Jones Moved to Amend Resolution No 10084 to remove bullet 1 from paragraph 2
which states that the approval ofthis variance is limited to the expansion ofthe 9portable buildings
having a combined gross floor area of 8400 square feet Any future expansions ofthe school or

church site shall require the submittal and approval ofa zone change toa Planned Unit Development
PUD as outlined in the 2001 zoning code as amended and on paragraph 3 that granting the removal
ofthe variance condition is in accordance and Councillor Archuleta Seconded the motion

Mayor Miyagishima called for the roll on the Motion to Amend ResolutionNo10084 to remove

bullet 1 from paragraph 2 which states that the approval ofthis variance is limited to the expansion
ofthe 9 portable buildings having a combined gross floor area of 8400 square feet Any future

expansions ofthe school or church site shall require the submittal and approval ofazone change to

a Planned Unit Development PUD as outline in the 2001 zoning code as amended and on

paragraph 3 that granting the removal of the variance condition is in accordance and it was

APPROVED 51Councillor Silva Councillor Small Councillor Jones Councillor Archuleta and

Mayor Miyagishima voted Aye Councillor Thomas Abstained Councillor Connor was Absent

Mayor Miyagishima called for the roll on the Motion toAdopt ResolutionNo10084 as Amended
and it FAILED051Councillor Silva Councillor Small Councillor Jones Councillor Archuleta
and Mayor Miyagishima votedNay Councillor ThomasAbstained Councillor Connor wasAbsent

X BOARD APPOINTMENTS

None given

XI REVIEW OF PROPOSED ORDINANCES

20 Council Bill No 10006 Ordinance No 2535 An Ordinance Amending Las Cruces

Municipal Code Section111a2Court Cast Collection Purpose to Increase the

Judicial Education Fee From 200 to 300 Pursuant to Amendments Made by the



Regular Meeting
September 8 2009

Page 142

49 Legislature of the State ofNew Mexico 2009 to New Mexico Statutes Annotated
Section 351411 For All Cases Filed on or After July 1 2009 and to Amend the

Fiscal Year20092010Budget

Mayor Miyagishima and Council agreed tobring this item back

21 Council BillNo10007 Ordinance No 2536 An Ordinance Repealing and Replacing the

Definition of Persons ofLow or Moderate Income in Section 13102 ofthe City ofLas

Cruces Municipal Code 1997 as Amended The Replacement Definition Provides

Expanded Eligibility toQualified Persons and FamiliesUnderthe CitysAffordable Housing
General Oversight Ordinance and the State Affordable Housing Act

Mayor Miyagishima and Council agreed to bring this item back

XII STATUSUPDATES ON CURRENT PRQJECT LIST

1 Strategic Plan Implementation documents being prepared finalizing plan for
council review and consideration

2 Las Cruces Convention Center Status report provided monthly on second
Regular City Council Meeting

3 Downtown The project design is ongoingwith BohannanHuston Inc The city
has completed the final details for the proposed cul de sac on Lucero Ave

BohannanHuston is scheduled to submit a 95 complete plan set for the final
review on September 25 2009 The anticipated completion of the design for the
north end portion is October 30 2009

4 Impact FeesTheproject isongoing Staffhas been working with the Consultant
on incorporating information to address the comments provided by the City Council

during the Work Sessions held in March April and May of this year Staff is

currently reviewing the latest draft of the information It is anticipated that afinal
draft will be available in the nextfew weeks

5 Aquatics Center Status report provided monthly onfrst Regular City Council

Meeting
6 Vision 2040 The consultants have completedpreliminary drafts of the Regional

Vision and CLC and DAC Comprehensive Plans and all documents have been
reviewed by staff The consultant is making revisions based on staffcomments

When revisions to all three documents are complete the preliminary drafts will be
releasedforpublic comment andpublic input meetings willfollow

7 GrantslARRAStatus Matrix
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Mayor Miyagishima said I will be calling for a special meeting on September 29 at 100 to400

pm to discuss an update on the Broadband Committee and discuss the Downtown Mall again We
will have staffpresentations regarding the Downtown Mall and get same clarification on some other
issues like how the money was spent I would like to recommend that we hold offonremoving the

awnings until after we have this work session

Terrence Moore said the awnings removal process is about a fourteen week endeavor and because
ofthe legislative finding requirements we are somewhat pressed in that regard however since we

are looking to meet in the next three weeks or so that will give us a little flexibility to address
whatever concerns exist

Mike Johnson said we are scheduled to begin removing the awnings on Thursday and it is a twelve
to fourteen week process It is being done in conjunction with the bidding ofthe project which
should be awarded by December I would caution that we do have State legislative funds and the
sooner we can allocate themthe better because if we wait then we can be in danger of losing those
funds

Mayor Miyagishima said I understand that andIm not asking that you totally stop it There are

some issues that have come up that we need to discuss concerning this issue

Councillor Jones said they will be done with that project by the time we have this meeting

Mike Johnson said we would only be about three weeks into the project at that time

Councillor Jones saidyouare asking themtohalt the project but thatwould threaten the funding for
it Imnot comfortable with risking losing these funds

Mike Johnson said the longer we delay in waiting toallocate those funds the higher the risk there
is in losing those funds

Mayor Miyagishima said I might be able to make the meeting for September 18t

Mike Johnson said am I understanding that we cantremove anything until after this meeting

Mayor Miyagishima said we donthave that authority it is up to the City Manager
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Councillor Archuleta said I have aNew Mexico Parks meeting up north on that day so I wontbe

here

Terrence Moore said you can go ahead and set up a meeting for September 29 There will be

enough time to make any adjustments if need be otherwise given the time frame the project wont

be completed at that time

Mayor Miyagishima said 1 am going to call ameeting on September 18 and whoever can make it
makes it

2 Clty CounCll

Councillor Thomas said we took three resolutions to the Municipal League one was to support
energy investment districts the other was to ask the Municipal League to keep an eye on what is

going on in Washington DC regarding the new Federal Transportation Act and both of those

passed easily The other resolution wasto ask the Municipal League to lobby for us for funding to

do a study to extend the rail runner tohere and then to El Paso but that one failed We thenbrought
amodifed resolution back to them that asked the Municipal League to lobby for a feasibility study
to determine where the rail runner express should go next

Councillor Jones passed

Councillor Small passed

Councillor Silva said I was at the Farmers Market on Saturday morning and I spoke with vendors
and they were all happy We received anamail regarding the old furniture store building on the

corner that stated there were parts of it that were falling but it is a private building There were

concerns regarding trash cans being placed out in the mall area and the third item was with the

restrooms and the fourth item was the issue ofthe placement ofthe vendors For the most part I
received really good reviews from the people I spoke with at the market

3 City Manager

A Status ofCitywide Swimming Pool Enhancement Program

Presentation given LAABS and the East Mesa Pool will be open through this weekend The
weather is getting cooler and the goal is toshut those down as soon as the workonthe Frenger Pool
is complete We are finishing up the contract for the competitive pool and are currently putting
together aschedule for public input
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Don Bustamante IT Director gave a presentation and said this technology will enable us to do things
like create virtual cities We want to be able to allow our customers to do any form oftransaction
via our website as well as being able todo it in person This system will be more user friendly and

incompliance with the Americans with Disability Act

Sheetal Jain IT Webmaster gave a presentation and said this will enhance our website

Councillor Thomas said I am concerned that we didntinclude the publicsinput on this issue

C ether Items Information Only

None given

Meeting Adjourned at750pm
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