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MEMBERS PRESENT

Mayor Ken Miyagishima
Councillor Miguel Silva District 1

Councillor Dolores Connor District 2

Councillor Dolores C Archuleta District 3

Councillor Nathan Small District 4

Councillor Gil Jones District 5

Councillor Sharon Thomas District 6

STAFF

Terrence Moore City Manager
Fermin Rubio City Attorney
Esther Martinez City Clerk

I OPENING CEREMONIES

Mayor Miyagishima called the meeting toorder and asked fora moment ofsilence Councillor Jones

led the Pledge ofAllegiance

Presentation ofCertificates ofAppreciationProclamations

Mayor Miyagishima and Jordan Simons presented the Pet ofthe Week

Councillor Jones presented aProclamation to Pam Lillibridge PresidentlCEO of Tresco Inc and

declared October 2009 as National Disability Employment Awareness Month

Terrence Moore and Udell Vigil gave an announcement on the CLC Emmy Award

II CONFLICT OF INTEREST INQUIRY BY MAYOR AS REQUIRED BY LCMC

SECTION227E2At the opening ofeach council meeting the chairperson shall ask

if any member of the city council city manager or any member of the city staffhas any
known conflict ofinterest with any item on the agenda
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Mayor Miyagishima asked if anyone had any conflicts with anything on the agenda

Councillor Jones said regarding Item 3 it is regarding a piece ofreal estate which the broker and my
firm has an interest in managing it but it is not my account nor do I make any money offofit I dont
see how that would sway my vote

Councillor Thomas said regarding Items 8 and 11 I had aconversation with a person of interest
about it in August which was before it was appealed but I have not had any more conversations

concerning this issue

III PUBLIC PARTICIPATION

Commissioner ScottKrahling said I came to talk about the annexation up in the East Mesa I would
like tohear howthis process works out and the future ofthe pieceof land that belongs to the County
in that area

IV ACCEPTANCE OF AGENDA THOSE ITEMS ON THE AGENDAINDICATED BY
AN ASTERISK ARE ON THE CONSENT AGENDA ANDWILL BE VOTED ON
BY ONE MOTION

Mayor Miyagishima said Item 2 needs to be removed from the consent agenda for discussion and
it will be heard after Item 7 making it Item 7Aand Item 8 will become 11A The items will be heard
in the following order Items 5 b 7210 911 and 8

Councillor Connor Moved toapprove the Agenda as Amended and Councillor Thomas Seconded
the motion

Mayor Miyagishima called for the roll on the Motion to accept the Agenda as Amended and it was

Unanimously APPROVED 70

V CITY COUNCIL MINUTES



Regular Meeting Page 208

October 26 2009

1 Regular Meeting ofSeptember 8 2009

VI RESOLUTIONSANDORORDINANCES FORCONSENT AGENDA

3 Council BillNo10O15 Ordinance No 2544 An Ordinance Approving aZone

Change From C2 Commercial Medium Intensity to C3 Commercial High
Intensity for 431 Acres Located at 1400 East Missouri Avenue The Zone

Change WillBring the Property Into Zoning Compliance Based on the Overall Size

of the Property Exceeding the One Acre Maximum Lot Size for Properties Within

the C2 Commercial Medium Intensity Zoning District Submitted by City and

Regional Land Use Consultants for Gadco of El Paso LLC Z2793

4 Council Bill No 10017 Ordinance No 2546 An Ordinance Approving a Zone

Change FromR3MultiDwellingMedium Density to01OfficeNeighborhood
LimitedRetail Service R3MultiDwellingMedium Density For031Acres

Located at 428 W Griggs Avenue The Zone Change Will Bring the Property into

Compliance With the 2001 Zoning Code as Amended Submitted by Kathryn
Bonansinga Property Owner Z2797

VII RESOLUTIONSANDORORDINANCES FORDISCUSSION

5 Council Bill No 10010 Ordinance No 2539 An Ordinance Approving an

Annexation Known as the Peachtree Hills Annexation Containing 162734 Acres

Into the Corporate Limits of the City of Las Cruces Generally Located Within

Section 10 Township 22 South Range 2 East oftheUSGLOSurveys Dona Ana

County New Mexico The Subject Property is Generally Located NorthofPeachtree

Hills Road and West of Jornada Road Submitted by Summit Engineering for Las

Cruces Public Schools509035

CouncillorArchuletaMoved toAdoptCouncil BillNo10010OrdinanceNo 2539 and Councillor

Janes Seconded the motion

Councillor Archuleta Moved to Suspend the Rules and discuss Items 5 6 and 7 concurrently and
Councillor Thomas Seconded the motion
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Mayor Miyagishima called for the roll on the Motion to Suspend the Rules and discuss Items 5 6

and 7 concurrently and it wasUnanimously APPROVED 70

Cheryl Rodriguez Development Services Administrator gave apresentation and said the ownerof
the majority ofthe property in the annexation request is the BLM however the Las Cruces Public
Schools is the acting agent on behalfofthe BLM There are private property owners within this area

and the property owners for the two middle parcels are petition property owners and the property
owner for the property which is located between Peachtree Hills and Jornada Road is notapetitioned
property owner The purpose ofthe annexation request is to facilitate the construction ofthe new

elementary and middle schools In terms ofthe overall zoning request youwill see approximately
80 acres as RIAC zoning approximately 58 acres as aholding zone approximately 18 acres as R3

zoning and approximately 15 acres as OSR open space recreation On August 25 the Planning
and Zoning Commission recommended approval of the annexation Staff received two comments

from the County the proposed annexation should include aportion ofJornada Road lying south of
Peachtree Road extending approximately 830 feet adjacent to the boundary oflot 2 ofMesa plat 7
a portion of the Sierra Norte Annexation to include this right of way as part of the annexation

request The other comment was to include theunincorporate area south ofPeachtree Hills Road

between MesaGrande and McGuffy encompassing approximately 325 acres the area has irregular
municipal boundaries which can be confusing to residents and emergency service providers in
determining which are County and which are City residents In terms ofthe right ofway they are

speaking about 830 feet ofJornada Road when staffprocessed the Sierra Norte annexation and in

review ofthe final annexation plat it was noted that the existing right ofway far Jornada Road was

not included as part of the Sierra Norte annexation So to correct that error staff is recommending
that Council modify the Peachtree Hills annexation boundary to include the 830 feet ofright ofway
of Jornada Road The municipal boundary would then include all of Jornada Road which is

something that should of been done with the Sierra Norte annexation and it would make us in

compliance with State Statute

Greg Meyers LCPS Representative gave a presentation and said the proposed land use for the

annexation is for an elementary school and middle school The City wouldprovide the wastewater
Moongate Water wouldbe the water provider El Paso Electric would provide the electric and Rio

Grande Natural Gas wouldbe the gas provider for this proposal The access pointwould be through
Peachtree Hills and Jornada Road The elementary school is already under construction and we have

started the development ofthe middle school

Councillor Silva asked what is the primary and secondary access to this project

Greg Meyers said the primary access would be coming from Sonoma Ranch and the elementary
access would be from Peachtree to Sonoma Ranch The middle school would be from Peachtree to

Jornada to SonomaRanch The secondary routewould be Jornada all the way down to the frontage
road The middle school has an interior road way that accesses through the elementary school
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Mike Johnson Public Works Director said we have been meeting with the MPO Advisory and the

Policy Committees on including Sonoma Ranch and Peachtree as part of our transportation
improvement program but we are still seeking funding toget those roads built

Councillor Silva asked what happens if these roads dont get paved by the time this project is

completed

Scott Krahling Commissioner said we have had severalconversations with the developer just north

ofthis annexation and have been given several commitments from them that this road will be built

but there is a funding issue

Councillor Silva asked who will be paving north Jornada

Scott Krahling said the roadway on Jornada from Peachtree to the north end ofthe property which

will be the middle school those roadway improvements and the extension ofthe utilities will all be

funded by the schools

Mayor Miyagishima asked is there anyway we can fund this with another project

Mike Johnson said the problem is finding the funds to cover this for the first two years

Scott Krahling said I have constituents that live in this area and they are frustrated with this being
a County area within the City area Im not even sure they want it tobecome aCity area There are

concernswith the emergency services and with the flood control issues A lot ofthe roads in this area

are privately owneddirt roads Iwould like toknow ifthere are any future plans for this area because

having this section ofCounty land surrounded by City land doesntmake any sense

Mayor Miyagishima said you can meet with our staff to discuss the procedures for any future

annexations We dontwanttohave any confusion especially in the case ofan emergency on which

is County and which is City property

Councillor Jones said we do need toconsider the financial liability with annexing this area

Councillor Connor Moved to Amend Council BillNo10O10Ordinance No 2539 to extend the
annexation boundary by 830 feet south ofPeachtree Hills Road along Jornada Road to include the
established right ofway ofJornada Road adjacent to the eastern boundary oflot 2 plat 7 ofthe Sierra

Norte annexation and Councillor Archuleta Seconded the motion
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Mayor Miyagishima called for the roll onthe Motion t0Amend Council BillNo10010Ordinance
No 2539 to extend the annexation boundary by 830 feet south of Peachtree Hills Road along
Jornada Road to include the established right of way of Jornada Road adjacent to the eastern

boundary of lot 2 plat 7 ofthe Sierra Norte annexation and it was Unanimously APPROVED 70

Mayor Miyagishima called for the roll on the Motion toAdopt Council BillNo10010Ordinance
No 2539 as Amended and it was Unanimously APPROVED 70

6 ResolutionNo10120 A Resolution Approving a Master Plan for an Annexation
Known as the Peachtree Hills Annexation Containing 162734 Acres Into the

Corporate Limits ofthe City of Las Cruces Generally Located Within Section 10
Township 22 South Range 2 East of theUSGLO Surveys Dona Ana County
New Mexico The Subject Property is Generally Located North ofPeachtree Hills
Road and West ofJornada Road Submitted by Summit Engineering For Las Cruces
Public Schools509036

CouncillorArchuleta Moved toAdoptResolutionNo10120and CouncillorThomas Seconded the
motion

Mayor Miyagishima called for the roll on the Motion to Adopt ResolutionNo10120and it was

Unanimously APPROVED 70

7 Council BillNo10011Ordinance No 2540 An Ordinance Approving an Initial

Zoning Request for an Annexation Known as the Peachtree Hills Annexation

Containing 162734 Acres Into the Corporate Limits of the City ofLas Cruces

Generally Located Within Section 10 Township 22 South Range 2 East of the
USGLO Surveys Dona Ana County New Mexico The Subject Property is

Generally Located North of Peachtree Hills Road and West of Jornada Road
Submitted by Summit Engineering for Las Cruces Public Schools 22798

Councillor Jones Moved to Adopt Council Bill No 10011 Ordinance No 2540 and Councillor
Thomas Seconded the motion
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Mayor Miyagishima called for the roll on the Motion toAdopt Council BillNo10011Ordinance

No 2540 and it was Unanimously APPROVED 70

27A ResolutionNo10119 A ResolutionApproving a Memorandum ofUnderstanding
by and Between the City of Las Cruces and the Board ofEducation of Las Cruces

Public Schools for Certain Contract Administration Services Related to the

Construction ofaNew Elementary and Middle School

Councillor Connor Moved toAdopt ResolutionNo10119 and Councillor Thomas Seconded the

motion

Cheryl Rodriguez Development Services Administrator gave apresentation and said it is going to

be stipulated as part ofthis MOUthat the Las Cruces Public Schools will provide the financing for

the road and utility infrastructure as it pertains to Rio Grande Natural Gas as well as the City ofLas

Cruces wastewater services It will include theirprorata share of improvements toPeachtree Hills

and north JornadaRoad The City ofLas Cruces will oversee the procurement ofthe project as well

as provide the construction management and inspection services for the overall project Jornada

Road from Highway 70 and Bataan Memorial north to the Peachtree Hills intersection there are no

bike lanes or sidewalks existing on that entire segment ofJornada Road City staff can workwith

the Las Cruces Public School staff to make sure that those amenities are incorporated into the

construction drawings

Herb Torres LOPS said we have worked with City staff on this MOU because we arent experts
when it comes tobuilding roads This will ensure that we get the appropriate bike paths roadways
and guttering that is necessary to access these two schools The school district has made that

commitment that these funds will be provided by the school district and the management ofthese

projects would be best handled by the City ofLas Cruces

Mayor Miyagishima called for the roll on the Motion to Adopt ResolutionNo10119 and it was

Unanimously APPROVED 70

10 Council Bill No 10016 Ordinance No 2545 An Ordinance Approving aZone

Change Request for7126 Acres of Property Located West of Stern Drive and

South ofRingneck Drive TheZone Change Request isFromMTIndustrial Light
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toR1AC SingleFamilyMediumDensityConditional for5451 Acres From 0
2C Office ProfessionalLimitedRetailServiceConditional toR1ASingleFamily
Medium Density for 1107 Acres and From MT Industrial Light to R1A

SingleFamily Medium Density for 0568 Acres The Purpose o the Zone

Change Request is toFacilitate Development ofa Private School and Expansion of
a Single Family Residential Subdivision The Subject Property is Located Within
the HeatherHills Master Planned Area Submitted by Scanlon White Inc For DTG

Development Company LLC Z2794

Councillor Connor Moved toAdopt Council BillNo10016Ordinance No 2545 and Councillor
Thomas Seconded the motion

Cheryl Rodriguez Development Services Administrator gave an overhead presentation and said
these parcels are now part of the Heather Hills Master Plan which is primarily a single family
residential subdivision This zoning change identifies the zoning for those parcels tocorrect the land
use items within In July ofthis year the PZdid amend the Heather Hills plan to increase the

acreage from about 505 acres to576acres and the purpose ofthis wasto facilitate the development
ofa private school and to expand the single family residential subdivision

Councillor Connor said when we annexed this property in 2007 the sewer systemwas installed and
is operational We are continuing to tryto find funding to remove septic tanks and hookupthe older

neighborhoods to our sewer system

Mayor Miyagishima called for the roll on the Motion toAdopt Council BillNo10016Ordinance
No 2545 and it was Unanimously APPROVED 70

9 Council BillNo10014Ordinance No 2543 An Ordinance Approving aRequest
for Multiple Zone Changes for Approximately 1359 Acres Within the Sonoma
Ranch East IIMasterPlannedArea The Subject Area is GenerallyLocated East of
Sonoma Ranch Boulevard and West ofthe Future Extension ofMesa Grande Drive
Submitted by GunajiKlement Associates for Sonoma Ranch Subdivision LTD
Co Z2792

Councillor Connor Moved tQ Adopt Council BillNo10014 Ordinance No 2543 and Councillor
Thomas Seconded the motion
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Cheryl Rodriguez Development Services Administrator gave an overhead presentation and said this

zone change request went to the PZas part of the Master Plan second amendment and it is to

correct some modifications surveying issues and to realign the appropriate land uses for the

approximate 13 acres that are affected in this area The realign ofMesa Grande impacted planning
parcels and affected zoning boundaries This request for the rezoning is only for 137 acres out of

the entire 320 acres ofthe Master Plan Staffhas received some inquires regarding the zonechange
request but when we explained that there werecorrections to planning parcels due to survey errors

from the realignment ofMesa Grande the public seemed tobe satisfied with it

Mayor Miyagishima called for the roll on the Motion toAdopt Council BillNo10014Ordinance
No 2543 and it was Unanimously APPROVED 70

CouncillorArchuleta Moved for a five minute recess and CouncillorThomas Seconded the motion

Mayor Miyagishima called for the roll on the Motion for a five minute recess and it was

Unanimously APPROVED 70

Councillor Jones Moved to reconvene the meeting and Councillor Small Seconded the motion

Mayor Miyagishima called for the roll on the Motion to reconvene the meeting and it was

Unanimously APPROVED 70

The meeting reconvened at634pm

APPEAL PROCESS

Council members shall not privately discuss with any interested person or persons the merits of a

case which is or may be pending before the City Council If there have been any such discussion
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or discussions they should be disclosed by the appropriate Councillorsor individuals atthis time

Appeals to be presented before the Las Cruces City Council follow the appellate
procedures mandated by the State ex rel Battershell v Albuquerque These procedures are

intended to protect the due process rights of all parties to the appeal However the

Battershell procedure will only be followed when any party in the appeal wishes touse this

procedure

Persons wishing to give testimony on any item shall wait to be recognized then go to the lectern
give their name and address be sworn in if using the Battershell procedure and limit their

comments to three minutes Ifthere is a properly identified neighborhood spokesperson attorney
or real estate agent for one ofthe parties the time limit shall be ten 10 minutes You may speak
more than once provided you avoid being repetitious Proponents shall speak first followed by
opponents

BATTERSHELL PROCEDURES FORAPPEALS

PRESENTED TO THE CITY COUNCIL

1 PREAPPEAL HEARING REQUIREMENTS
a Any party tobe represented by an attorney atthe appeal hearing shall present tothe

City AttorneysOffice at least 5 business days before the hearing a memorandum

with citations ofauthority substantiating the partysposition This memorandum is

different from the appeal summary submitted 15 days after the public hearing by the

Board ofAdjustment or the Planning and Zoning Commission
b All parties in the appeal that desire to have a specific City staff person present at the

appeal need to present to the City Planning Department at least 5 business days
before the appeal hearing a letter requesting that the specific staff person be present
at the appeal hearing This allows ample opportunity to notify the staff person to

assure attendance

Z AT THE BEGINNING QF THE BATTERSHELL APPEAL HEARING THE

COUNCIL WILL

a Identify all parties to the appeal including all witnesses that wish togive testimony
b All persons who give testimony including City staff will be sworninby the clerk

or person authorized to administer oaths

c All persons giving testimony will be subject tocrossexamination by other parties
within the appeal including City staff

d All items presented in the appeal whether in Battershell ornot will belimited to the

relevant matter being appealed and the City Council may place a reasonable limit on

the number ofpersons to be heard and their amount oftestimony

PROCEDURES FORPRESENTATION OF ALL APPEALS



Regular Meeting
October 2b 2009

Page 216

The following procedures will be used whether an appellant chooses to utilize the Battershell

procedure or not

1 ORDER OF ALL PRESENTATIONS

a City Staff Presentation
b Appellant Presentation

c Other parties presentation

2 APPLICABLE STEPS FORALL PRESENTATIONS

a Opening statements about the case by the party
b City Council may question the presenterparty
c Crossexamination by other parties which must be done in the form ofquestions to

be answered by the presenters
d City Council may question the presenterwitness
e Continue to other witnesses for the party until complete
f Once all parties are through with giving testimony closing statements can be made

by each party in same order as above A

3 CITY COUNCIL ACTION

a A City Council member makes amotion followed by a second

b There maybe discussion ofthe motion

c The Council is prepared tovote In the vote the City Council may reverse modify
affirm or change any decision or determination of the Official Board or

Commission from which the case was appealed
d The City Clerk takes roll call ofthe City Council the decision is announced

IX APPEAL S

11 Resolution No 10121 A Resolution to Appeal the Planning and Zoning
CommissionsDecision ofApproval for aMajorAmendment to the Sonoma Ranch

North Master Plan The Sonoma Ranch North Master Plan Encompasses 275

Acres The Amendment Affected 17 Planning Parcels The Amendment Created a

Commercial Development Node at the Intersection ofNorthrise Drive and Sonoma

Ranch Boulevard Created an Area ofMultifamily Land Uses Between the New

Commercial Node and the Established Singlefamily Land Uses to the South The

Master Plan Area Is Generally Located South ofUS Highway 70 North South of

Northrise Drive and Eastwest of Sonoma Ranch Boulevard The Master Plan

Amendment was Submitted by GunajiKlement Associates for Sonoma Ranch

North LLC The Appellant Is Alameda Land Investment Corporation5090l1A

Councillor ArchuletaMoved toAdoptResolutionNo10121 and Councillor Thomas Seconded the
motion
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Councillor Archuleta Moved to Suspend the Rules and discuss Items 11 and concurrently and
Councillor Jones Seconded the motion

Mayor Miyagishima called for the roll onthe Motion toSuspend the Rules and discuss Items 11 and
8 concurrently and it was Unanimously APPROVED 70

Fermin Rubio City Attorney said this appeal was submitted and Battershell procedures were

requested I need toget the appellant on record stating that fact

Jack Pickel President of Alameda Land said we are dropping the Battershell procedure

Fermin Rubio said I just want to remind the Council that they are acting like judges in this case and
sometimes it is difficult toswitch from your legislation function to ajudicial function so I wouldask
you to keep that in mind There is some latitude in the judicial function to explore alternatives but

you are here toact like judges and decide one way or the other

Cheryl Rodriguez Development Services Administrator gave a presentation and said staffreceived
two letters ofsupport for the zone change request and Master Plan amendment I received these this
afternoon and I would like tohand them out toCouncil and the appellant There hasbeen an appeal
filed for the approval ofthe Sonoma Ranch North Master Plan a decision made by the Planning and

Zoning Commission to approve a major amendment to the Sonoma Ranch North Master Plan and
as part ofthe Sonoma Ranch North Master Plan amendment the applicant to the Sonoma Ranch
North LLC has also submitted azone change request so we are going to hear the appeal ofthe
Master Plan amendment as well as the zone change request Staffs presentation is going to be on

the Sonoma Ranch North Master Plan in regards to the major amendment and how it impacts and
shifts land uses within this 275 acre area as well as howthe zone change request is being facilitated

to goalong with those shifts in land uses The SonomaRanch North Master Plan is located just south
ofUS Highway 70 and east and west of Sonoma Ranch Boulevard you have Northrise Drive that
also traverses the Master Plan area The Sonoma Ranch North Master Plan comprises 275 acres of

property and consists ofmultiple land uses and zonings ranging from commercial to multi family
to single family toopen space types ofdevelopment mixed use typesofdevelopment Case specifics
on the SonomaRanch North MasterPlan Ijust wantedtogive yousome specifics somebackground
history on the Sonoma Ranch North Master Plan it was approved by City Council by Resolution

97237 in January 1997 The Master Plan at that time was approved in accordance to the 1985

comprehensive plan The Master Plan was considered a new document for Sonoma Ranch North
it was not identified as an amendment to the Las Alamedas Master Plan There was a major

Y

amendment the firstmajor amendment was approved in April 1998 the second major amendment
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was approved by the Planning and Zoning Commission in April 2005 but the zone change request
as part ofthat major amendment was denied by the City Council in June So we had conflictwith

the established zoning and the established land uses as part ofthat Master Plan amendment There

was a minor amendment approved in March 2006 In terms ofthe case specifics ofthe Sonoma

Ranch Master Plan amendment that went to the Planning and Zoning Commission in July ofthis

year it was identified in accordance with our subdivision code as a major amendment to the master

plan You had modifications to planning parcels along the Sonoma Ranch Northrise area that

establishes acommercial node atthe intersection ofacollectorNorthrise Drive and principal arterial

Sonoma Ranch Boulevard Then from that intersection you then had modifications to adjacent
planningparcels where you have establishedatrue multi family buffermeaning the established land

uses in that master plan called for amulti family development at a high density development that

would create that bufferat that intersectionbetween the commercial and then youhave single family
that is notnear that transportation corridor Aspartofthat major amendment you also have planning
parcel 10 which was created for a dual use park pond facility and when we get to the map ofthe

master plan I will identify how the shift of land uses occurred so planning parcel 10 was created

and that is located in the southern region ofthe master plan area for a dual use park pond facility and

then a planning parcel 11 which is more at the northern end ofthe master plan area for a park As

part ofthat master plan amendment you also see the zonechange request for approximately 54 acres

tobring those shifts inland uses and apply a corresponding zoning districts with that Overall the

masterplan amendment identifies 20commercialwhich includes the provision ofmulti family so

in some of the planning parcels you have true commercial development but you also have the

flexibility ofC3 zoning district in our 2001 zoning code todevelop multi family in your C3 so this

master plan amendment took that into account so you have high density commercial development
with aprovision for multi family to trytoengage in some kind ofamixed use concept675multi

family 2 open space and the remaining is single family type of development with some

allowances for multi family developments in those land use tables When staff reviewed the

developmentapplication that was submitted touse as amajoramendment forthe master planas well
as azone change request it wentthrough the review process as do all applications and ourlong range
planning staff review the development applications to see if it is supported by our 1999

comprehensive plan The comprehensive plan is the supporting document for all our development
applications We look to see if the policy goals and objectives embedded in that document and the

applications that are being proposed are in concert with one in other Some bullets are highlighted
as policies that support thismasterplan amendment You will findthe full list ofcomp plan findings
attached to exhibit B in your two Council Action packets but specifically policy 34 high density
uses shall be urged to concentrate in and around transportation corridors to support a mix of
distribution uses policy 310 high density uses should locate near or on existing futureplan transit

routes and policy 53 be high density commercial uses shall be located at the intersection of minor
arterials or any major arterials This is the proposed masterplan that was approved by the Planning
and Zoning Commission and I believe all ofyou received a large scale map of this master plan
amendment This was requested at the first read within the Sonoma Ranch master plan let me

orientate you real quick you have Highway 70 located here at the northern boundary ofthe master

plan this is the extension of the Sonoma Ranch Boulevard heading south and then you have
Northrise Drive as the collector heading east west You have established commercial uses located
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here at Highway 70 in Sonoma Ranch you have the existing Pic Quik and then also in this planning
parcel you have the Fitness One facility as well Located on the east side of Sonoma Ranch
Boulevard is the future site ofa bank and the planning parcels further east you have existing single
family residential development basically low density development there are large lots that are a

half acre in size you also have in this area the Sonoma Elementary School As part of this

amendment since you have established commercial uses here in this planning parcel the planning
parcel located just west ofthat prior to the amendment done by P Z in July the land uses at that
time were single family and multi family this master plan amendment proposed for that planning
parcel would gotocommercial uses Here at the intersection ofSonoma Ranch and Northrise these
twoplanning parcels you have the provision ofcommercial as well as the zoning change masterplan
amendment identify these planning parcels as commercial with the provision of some multi family
in there As you radiate out from that intersection then we start engaging in those buffers we have
the multi family development located in this general area and then as you radiate out further we get
into the single family development located here and this planning parcel allows for the provision of
both single family and multi family development this larger planning parcel is predominately single
family The applicant did make the provision togo to a PUD at a future time where land uses could

possibility change at afuture date ifaPUD was chosen Right now with this masterplan amendment

you do have single family land uses established This was the planning parcel that was created for
apark facility that I believe is approximately 7 acres in size and the next park area here also has a

dual use will be in this general area just located east ofwhere Rinconada terminates into Sonoma

Ranch youhave the arroyo locatedhere at the southern boundaryofthe SonomaRanch masterplan
This area was identified as a dual use for park and ponding region The Facilities Department did
review this and they believed that the proposed 5 acres for park amenities was in concert with the
established policies that Council has adopted in terms for the park and recreation master plan and
it is understood that part ofthis master plan is entirely conceptional so when we get into the latter

phases ofdevelopment ofthis area for single family residential development then if the Facilities

Department sees that more park opportunities are needed basedoffofthe population proj ections then
at that time the applicant understands that this is a munimum threshold and theymay need todedicate

more park space or work out an agreement where they pay the park impact fees which is allowed
within the established City codes That is an overview ofthe proposed masterplan amendment As

part of your Council Action packet I broke down the planning parcels where it shows the land use

changes as well as the zone changes This is the zone change map that corresponds with that master

plan amendment Here is an aerial view ofthe subject property the Sonoma Ranch master plan is
located between the Las Alamedas area and thenjust to the east ofthe Sonoma Ranch north area you
have aplanned unit development known as the Pueblos at Las AlamedasRanch where as part ofthe

planned unit developmentyou have specific land uses calledout in thatPUD single family type and
multi family type development there is also provisions for limited commercial as well as office
located in this area as well as their own development standards established with this planned unit

development MPO through a fare map I have already discussed the transportation network in that
area As part ofthe conditions ofthe master plan amendment in July ofthis year the masterplan
wasconditionallyapproved with four items basically having todowith the development ofthe dual
use park and pond as well as future drainage issues So these four conditions outline the concerns

that staff had as part ofthe drainage problems in that area and we incorporated those into conditions
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onthe master plan amendment and the Planning and Zoning Commission approved the master plan
with these four conditions In terms for tonights case there are two elements you do have the

appeal ofthe master plan amendment submitted by PG they are here this evening to provide a

presentation to Council regarding the appeal The applicant for the Sonoma Ranch master plan
amendment and the zone change Sonoma Ranch North LLC the property owners are also present
and would like to speak before Council as well when we get to the voting ofthe two items I will

come back at that time and outline the options for boththe appeal and the zonechange request This

completes my presentation and I would be more than happyto answer any questions The appellant
PG is next to offer presentations

Mayor Miyagishima asked can you go back to the previous screen wouldyou mind interpreting
number four

Cheryl Rodriguez said the City will not accept ponding areas for operation maintenance that are for

the purpose ofmaintaining post developmentrun offfrom commercial sites norwill the City accept

ponding areas that contain acombination ofpost development runoffofcommercial sites and post
development run offofresidential sites The City will not maintain any run offfrom commercial

development it all has to be contained on the commercial site and privately maintained by those

commercial entities Residential subdivisions depending upon how the preliminary plotting comes

outand whatever agreement is agreed with by Public works and the developer the City canmaintain

residential ponding facilities if they meet the Citysdesign standards meaning that they are greater
than an acre in size I believe thats the intent ofoption four

Mayor Miyagishima said I just wanted toclarify that and I will bring it up when we get to that part
Now we will listen to the appellant

Councillor Silva said Mr Mayor can Ijust ask one question Cheryl these four items here are these

four items that are problems with the current master plan in place that they are trying tocorrect

Cheryl Rodriguez said no these conditions are actually conditions that staff has been placing on

master plans regarding the drainage When we review a master plan its purely conceptual at that
time so the subdivision regulations in terms ofmaster plans say that the developer has to identify
conceptually howthe water will run offand howthe drainage will be handled When staffis looking
at amaster plan we are basically putting the developers on notice that conceptually their idea will

work however the City will not do x y and z in the future when we get to future preliminary
platting stages So when we officially get to apreliminary plat staff goes back to these conditions

and say weve already evaluated this so these conditions some ofthem are unique to this master

plan area but overall these are conditions that staff is putting on numerous master plans especially
master plans that are identifying dual use facilities for recreational and drainage purposes because
the City doesntwanttoagree toadual use facility and it functions more like a drainage pond instead
ofrecreation We want to make sure that we balance those opportunities

Councillor Silva said so 1 take it that these werenot in place with the initial master plan
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Cheryl Rodriguez skid in 1996 probably not no sir

Mayor Miyagishima said we will now hear from the appellant Mr Jack Pickel

Jack Pickel said we have prepared this first slide because there is constant confusion between our

two companies Alameda Land Investment Corporation is the ownerofthe land it started offas the

option for2833 acres known as Las Alamedas which was originally master planned and annexed
in the late 1980sThe Alameda Property Group is a company owned by Donny Brainard it is not

part of Alameda Land Investment Corporation it is a contractor to Alameda Land Investment

Corporation for marketing and for field services

Mayor Miyagishim said they do have a better logo than yours

Jack Pickel said ya Alameda means tree line path and we have a very simplistic I would like to

introduce the other owners ofAlameda Land Investment Corporation and we have been together
since 19841983 when I first started this project Bob Custard Phil Custard ourattorney Tom Dawe
and Donny BrainardofAPGOur purpose here tonight is toappeal amasterplan amendment which
is a necessary precursor toa zone change which we are opposed too so the sequence is we have to

appeal the master plan amendment before we can get to the zone change and argue against it I am

going to try to keep it simple and straight forward This really is acase about rules and I have put
together aratherintense appellant brief that outlined everything including ourhistory and I dontsee

any reason point in going through that unless you have questions about it Essentially the reasons

to deny an amendment and azone change request is that they are attempting tochange an area from
aresidential area to a high intensity commercial zone That is the whole reason for the master plan
amendment and the whole reason for the zone change They are moving things around to try to

comply with certain parts ofthe comprehensive plan that were brought up by the staff but the staff
has not given sufficient weight to the fact that there is an increase ofmore than 35 acres or 34 acres

ofhighintensity commercial zoning in this request and I made acomment that the application didnt

justify this as required in your ordinances or in the State Iaw and the staffs review did not require
those either I dontwant toget intocriticismofeither ofthem but I broughtjust soyou wouldhave

it the development statement apparently submitted by the applicant It is a singlepage hand written
fill in the blanks and then in addition they have the maps and I thinkyou have hard copies ofthe full

size that were shown up here on the screen before showing the master plan amendment major
master plan amendment and the zone change request basically three pages and I agree that there is
a fare amount of information on these when you can read it when we did our original master plan
and design guidelines in 1987 we published this book thatIllget intoacouple pages ofit and then
later when we amended it in 1999 this is our amendment book just the weight should tell you

something about this application Now in the staffs comments they have gone through your

comprehensive plan this is taken from the advance planning comments of Carol McCall the

following policies from the 1999 comprehensive plan are relevant to the currentproposal and then

she lists three pages pfrelevant proposals and the end somehow without any evidence in the file and

I have been through the case files twice once right after the P Z meeting and once again last

Thursday theyve gone from this complies to this amendment complies with and yet there is no
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reasoning in the file If they had meetings to discuss it they made no notes in the file there is no

evidence ofthese meetings The DRC meeting did not discuss the zoning issue they discussed the

engineering issues and so they didntmeet the basic requirements and in particular there are two

comprehensive policies and I thinkyou have all ofthis in your staffs findings The land use element

which is referred to in yourzoning ordinances being the primary reason for the comprehensive plan
is the land use that is the police state issue or the police power issues to deal with requires that for

ahighintensity commercial zone it servesaminimalpopulation of18000 to85000people oftheir

275 acre master planned area they have 2500 dwelling units using a standard of about 35

individuals per dwelling unit you can barely get to 10000 population for this area toserve and yet
your own comprehensive plan requires 18000 to85000 or 15000 to85000 people so it doesnt

meet this basic criteria where as your staff concluded that it did and I just cantfind any evidence

in the file to suggest that the analysis was done or that it met it The second issue is your

comprehensive plan requires astudy it states shall do this study its in the growth and management
element and the study area is aone mile radius from the edge ofthe subject property where they are

increasing the zoning The study does not exist in the files It was not prepared by the applicant or

by the City staffand yet your comprehensive plan states it shall beperformed The other issue which

to us is more important this is a zone change request its not an initial zoning and its not only
subject toyour comprehensive plan but it is subject to New Mexicos statutes and case law The

basic case law that has governed New Mexicos zoning since 1976 is Miller vs the City of

Albuquerque and our attorney Tom Dawe can point out all ofthe various requirements ofthat case

but I will tell you that number one there is apresumption that the original zoning was correct Now

that is areputable presumption in the law and that is if you were toapprove this and we had to go
to court and basically sue you for approving it We would have toargue that you did not meet the

standards ofa reputable presumption that there was no evidence in the file that said there waseither

a mistake in the original zoning or a significant enough change in the development of the

neighborhood or circumstances that would merit the new zoning This is simply not argued either
in the applicantsbrief or in the staffs briefand these are State law requirements We brought this

up in 2005 when avery similar case was brought by the same applicant and you all turned them

downI presume onthose reasons that they dontmeet the minimum requirements ofState law That

is basically where they did not comply with either the ordinances or State law and for those reasons

alone we think you should deny their request and grant our appeal Other reasons almost collateral

damage if you were to approve their request it takes away the credibility and integrity ofmaster

planning we started master planning prior to you having a City requirement for it under the State

statute in 1985 and produced this book as a result ofit and a master plan Weverelied on this for

24 years we have supported it totwocourt cases and went through the judges and it wasupheld the
master plan was upheld It wasused todefend us in another case wherewe settled and we have been

induced and worked with the City for the last decade tobuild the infrastructure in accordance with
the master plan particularly Northrise and Sonoma Ranch Boulevard where you issued almost 15
million in bonds to pay for these infrastructure improvements and we have topay them back after
the land sells That was done in reliance on the zoning and the area being what it was what was

originally established I dontneed to get into I think Tom may or may not the fact that when we

sold Sonoma Ranch north land to the applicant in 19961997 there is a contractual obligation on

their part tonotify us when they do achange in the masterplanning or zoning which they didnot do
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in this instance and we have toagree to it and since we werentnotified we couldntagree to it and
we wouldntof agreed to it had we been notified but that is something that we have to enforce
legally thats not for you to enforce but I think it is relevant the fact that that exists Finally then
if its approved yourebasically awarding the applicant rewarding the applicant with awin fall of
35 additional commercially zoned acres which are two three or four times more valuable than

residentially zoned when they haventcomplied with the rules and penalize us as a result when we

have complied with the rules Very quickly I will show you some slides this area is the original
area ofLas Alamedas283391 acres that we optioned in 1984 for the City ofAlbuquerque and

immediately began studying a master plan I know you cant see these but when we started thls is

the map that Albuquerque gave us this one and this one were actually onmini graph sheets the old
ditto sheets they had no idea what is was or where it was we figured that all out and determined that
at the time it was annexed it was equivalent to20ofthe entire City ofLas Cruces and you can see

from here well Highway 70 goes through it somewhere in this area Lohmandoesntshow onhere
but it is somewhere down here the City dam is through here so we are limited too basically a north
and south corridor which we named Las Alamedas Boulevard This is ouroriginal masterplan this
is the original alignment for Las Alamedas Boulevard in that masterplan A couple ofpoints I want

to note because this would get to what I took to be the applicantsargument for a change in the
circumstance not that I could fmd anywritten evidence in their file but their attorney and theiragent
at the Planning and Zoning Conunission made some claims that i suppose were directed toward

change in circumstance argument One was that until they establish Sonoma Ranch Boulevard no

such road existed out there in fact not only did we master plan it we donated and dedicated 130
foot right ofway for the entire amount We also donated and dedicated approximately 600 acres of

open space throughout the 2800 acres Of 2833 acres we basically netted 2200 acres of

developable land so 633 acres went into right ofways and open space at no cost to the City of Las
Cruces Subsequent to this plan which wasadopted by the City Council we had some sales and we

had todo this because we never intended tobe the developer ofall this we intended tobe amaster

developer that wouldsell is toothers and I was approached by Realtors by ElectedOflcialsat that
time saying youve got toprotect us with amaster plan you cantparticularly the Realtors and
other agencies telling them what we are doing and asking them for input they said please protect
us so if somebody buys in your area and theywant toput ahome in they know what is going up next

to thembecause there have been instances back then ofmobile home parks going in next toa single
family neighborhoods and people dontlike that So the whole point in master planning was to set

out the perimeter ofwhat was there and where the various uses were going We originally said that
because of thediiculty of accessing we will have two main major commercial areas one at the
extension of Lohman and the other along this area along Highway 70 we deliberately had two

separate intersections over a mile apart and this was the commercial designated area there was a

little of front door commercial but the rest was basically residential one family single family
residential and we stuck with that pretty much Now when we started selling in the 90s we

originally sold several tracks to the applicant up in this area that were smaller l8 to 20 acres in
accordance to our master planand then they basically built out ofthere and we sold them this area

which is Sonoma Ranch the mainpart where the golfcourse is now and the area known as Sonoma

East and SonomaNorth That was in 19961997and this master planwas done in 1987 when it was

actually published So in 1999 we felt because nowyou had adopted your 1999 comprehensiveplan
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or were in the process ofit that we should revise our master plan to cover the land that we hadnt

sold that we still had left and that included these areas ofwhat is now John MascatosAlameda

Ranch Pueblos at Alameda Ranch development which has followed our design guidelines It

surrounded the Sonoma North which is in here this is Pueblo de Las Alamedas which is the

commercial area that has been set aside since 198b and then we have the Alameda preserve we call

it which was around the Branch College Part ofthe reason for doing this we had originally named

it as I said Las Alamedas Boulevard after our master plan we sold approximately a gross of1100
acres toSonoma Ranch partners and they asked they wereour biggest buyers at that timewould we

agree to renaming the road to SonomaRanch Boulevard for marketing purposes and we saidyes we

would would we agree to realigning it because under the original alignment fallowing our master

planning guidelines and it fit the terrain pretty much it had great views ofit you couldntsee the

road from houses and such things but since they were building it and developing it we felt okay if

they want to change it then we will consider that what they did is they straightened it out and put
the right ofways along parcels that were held for schools in some case or along a section line next

to federal and other cases for a couple ofreasons one it made it shorter because it took some curves

out ofthe road and two it took some ofthe responsibility for building it out oftheirhands having
topay for the construction ofit third they got a windfall ofa few extra acres that were reclaimed

by the straightening ofit because it didnttake as many acres ofright ofway So that wasawindfall

and we just said they said topay for it and we negotiated and said no but I want topoint out on this

map this is where Las Alamedas Boulevard began this is where Sonoma Ranch Boulevard is and

on this map it shows it going all the way to Dripping Springs Mr Holt and his comments to the

Planning and Zoning Commission said who could have envisioned back then when he was

actually in Albuquerque teaching at the law schools so he wasnthere to talk about vision who

could have envisioned back then that SonomaRanch Boulevard wouldhave beenbuilt down here

Well we did it was in our master plan so in other words there has been no change in circumstance

The other argument Mr Ganogy made and Mr Holt made was that Northrise didntexist well
back in those days Telshor didntgo north ofthe Discount Tire Store and there was no plan to take
it north ofthere as a frontage road and nobody knew it wasgoing towrap around and come into Del

Rey and eventually into Roadrunnerbut as it did we had what is now Rinconada came throughhere
we realigned it again straightened it out some lined it up with Northrise paid for portions of

Northrise that the City had an obligation topay for but couldntin that original bondage So the
Northrise alignment is here and it is basically aevolution from the Rinconada alignment Now this
is the map that would be required in the study that your comprehensive plan requires that shows

basically aone mile radiusfrom the way it reads it would be from the cornersofapaxcel but this was

done from basically from the intersection ofSonomaRanch and Northrise so it is aone mileradius
in this circle contains about2000 acres this is yourstudy area requiredby yourcomprehensive plan
and that the appellant didntprovide and in that there are perimeters that roughly 20maximum
should be commercial 40 residential I suppose thats what Ms Rodriguez was referring to but
her calculations only refer to Sonoma north which is 275 acres it did not refer to the 1 acre radius
area which is required in the comprehensive plan Now wevedone some rough take offs that tell
us this is right at the 20already without any additional commercial zoning and they want to add
35 more acres ofcommercial zoning Its not justified theres no change in anything that would

justify that increase in commercial zoning Now the other thing that we need to interrupted by
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Mayor Miyagishima

Mayor Miyagishima asked where did you get the map from

Jack Pickel said I thank Donny had it prepared by your mapping department

Mayor Miyagishima said okay but youre saying that this in your opinion would satisfy one ofthe

requirements for having something like this

Jack Pickel said if they had provided it Its not ourjob tomake their maps or their studies

Mayor Miyagishima said I understand

Jack Pickel said I they shouldvewe did itbecause we thought it was prettyclose to the 20
The other thing it points out see all this green space in here where it goes through our property this
is known as the Alameda Arroyo this is the big mother ofarroyos in Las Cruces we donatedall of
that to the City ofLas Cruces as part ofour original master plan

Mayor Miyagishima said I guess whatIm trying toget at Jack is what would have prevented them
from just getting from the CityofLas Cruces this map and thatswhat I was trying togetat I figured
it came from the City because it says City

Jack Pickel said notingwouldveprevented it tojust saythatinterrupted by Mayor Miyagishima

Mayor Miyagishima said your just saying that they didntsubmit it

Jack Pickel said they didntsubmit it as a requirement ofyour ordinance We just prepared it so we

could show you what it would look like this is not a submittal Here is an aerial ofthe subject area
so this is the intersection that they pointed out that they do have commercial development inhere
the Pic Quik the Health Club and I think there is a bank plan for over here They have all this
commercial area in here its undeveloped theyve got all this commercial in here this is

undeveloped commercial area There is no need far additional commercial area inhere all this in
red is zoned commercial area this is the site that Walmart purchased just acouple ofyears ago and
we hope theyllbreak ground in the next year or so but thatsset up tobe centered in a planned high
intensity commercialnode They have demonstratedno need for asecondhighintensity commercial
node at the next intersection and in fact there is no need The other thing that I have topoint out is
this did not come out ofjust made up by guess and by gullies stuff this came originally from an

economic study and this is just the pros part ofit this does not include the appendix which was twice

as thick and talked about all the economic development ofLas Cruces from 1964 till 1984 prepared
by AlfredCobarAssociates this set out whatthe absorption wouldbe hes anationally known land

economist and is still in business Another thing Mr Holt pointed out in the Planning and Zoning
Commission is while there has beenmore houses built since this study was done well ya this study
wasdone 25 years ago when I started there were7 houses east ofthe dam now there are thousands
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Ya theyve been built in accordance to the master plan In 2007 interrupted by Mayor
Miyagishima

Mayor Miyagishima said Jack can 1 do this let me just ask you acouple ofquestions this is really
good informationbut youknow let mejust kindofshare with you what I wantto zero inon can you

go back to the you had a list of some things that you said they didntdo where did you get this

from

Jack Pickel said well A and B are right offofthe staffs recommendation finding

Mayor Miyagishima said okay that from the City

Jack Pickel said from the comprehensive plan its section 153 and section211

Mayor Miyagishima saidImsorry what date was that passed

Jack Pickel said its the 1999 comprehensive plan

Mayor Miyagishima said you said something about State law you were talking about C

Jack Pickel said correct

MayorMiyagishima said okay what I wantto ask you is this you kindoftalked about this and kinda

went over it a little bit but that was one ofmy questions concerns was a so you sold this to the

applicant

Jack Pickel said correct

Mayor Miyagishima said when you sold it them did you put in Ill just use my term like a no

compete clause did you put something in there that said they couldntdevelopmaybe whatyou are

going to develop

Jack Pickel said we put in there that they would conform with the master plan that was already
accepted and we allowed them tohave their own master plan but it had to be in conformance with

the Las Alamedas plan

Mayor Miyagishima said well in order for them tochange it you had tohave they had to have your
approval

Jack Pickel said correct

Mayor Miyagishima asked do you have that with you today so we could see that
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JackPickel said I believe it was actually attached to the 2005 I mean I could basically reiterate what

I did in 2005

Mayor Miyagishima said that to me is abig key is wanting to know exactly and then from there I
think it is going to I think then we need tosee according to what was put forth in that and then of

course what the City has and just see how and ask them

Jack Pickel said I agree but that is a legal issue between them and us thats not the City basically
youresitting as a court on yourpolice powers toenforce the law The law requires various forms

ofevidence that they didntprovide They have not met the threshold ofrequirements toget the zone

change in the master plan

Mayor Miyagishima saidImgoing to ask Fermin is this more ofa guide or is this specifically we

have to follow that I mean they would have to follow that or is that just a

Fermin Rubio said Mayor I think the way to answer that is question is probably to have staff
probably Ms Rodriguez respond to the specific pointsandorthe original applicant and possibly Mr
Abrams will address the issue about the case I think that is the way to proceed

Mayor Miyagishima said I would like that

Fermin Rubio said if we could just do that unless the before we get there I dontknow if the

Sonoma folks wish to respond to any ofthis when Mr Pickel is done

Jack Pickel said I have one more point thenIm done with my basic argument In 2007 when we

brought Mr Gobarscompany back basically for the fourthor fifth timeto redo the economic study
this is what he did in 2007 its broken into retail mix use analysis general and medical office

analysis residential analysis I just need toread basically from it the summary and conclusions The

supplyofland designated for retail developmentwithin the massive annexation and the masterplan
development programs to the east ofSonoma Ranch Boulevard substantially exceed the supply of

land needed toserve futurehomes households There is no need for additional commercial zoning
there is about 80 years worthofcommercial zoning already out on Highway 70 based onabsorption
rates from 1985 till 2007 about 15 acres ayear used for commercial zoning in the whole City ofLas
Cruces and there is at least 1250 acres already zoned for commercial east of Sonoma Ranch

Boulevard Absolutely no need for this zoning it dilutes whatwevegot makes it more difficult for

us to sale and weve got topay 15 million of bonds offout ofour sells We have no choice but to

appeal

Mayor Miyagishima said I understand Let me have Cheryl address some ofthe comments

Cheryl Rodriguez said Mr Chairman before I address the comments from Mr Pickels presentation
I would like to see if the property owner of Sonoma Ranch North LLC can discuss their

development application as it pertains to the master planamendment and the zone change and after
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they do their presentation then staff can come back and answer any questions

Mayor Miyagishima said okay thats not aproblem

Joe Cervantes said I am a resident of Dona Ana County and with me tonight are the business

associates who comprised Sonoma Ranch and Sonoma Ranch North in this case which is a New

Mexico limited liability company I think you know most of the participates but former Mayor
Steinborn is here with us ofcourse you know Mr George Rawson you know Dale Sculler is here

and with these gentlemenIm here to represent them in connection with any legal questions that the

City Council may have and apparently there are some questions that were raised in that regard
before I do that I11 try toaddress maybe some ofthe points that Mr Pickel made specifically in the

legal context I think it would be useful for Brian to perhaps present the project with a little more

technical information to the Council then I11 try to address your questions directly and maybe try
to clear up some of the confusion I think about the last presentation in terms ofthe what the State

law really holds and what your comprehensive really requires and we 11 address those and perhaps
your staff will support that but ultimately our request for today is that you affirm the decisions of

your staff which approved the amendment to the zoning master plan and also the recommendation

that you approve the zoning At the end ofthe presentation wellask that youalfirm your staff on

those points

Brian Soleman saidIm an engineer for Sonoma Ranch and we come here before you tonight for a

master plan amendment 2Idmuch rather focus on the issues that you had raised earlier after

Cherylspresentation She did avery goodjob inpresenting whywevecome here tonight Basically
what we are doing here is wevemoved things around particularly the drainage was one ofthe

issuesthat I believe you Councillor Gil brought upThe majority ofthe changes through here weve

provided a part dual use ponding area I dontknow ifI can bring up what Cheryl had presented but

it seemed like there was some confusion as to the drainage and who would be responsible for

maintaining these ponding areas Traditionally we would all the commercial zones

wouldinterrupted byMayor Miyagishima

Mayor Miyagishima said I brought that up and reallywhat 1 waswrestling with was that fact are we

going touse an area that is for ponding also for arecreational area Ifyou could assure me that it is

going to look like Gomez Park Id say okay but the ones thatIve seen in the past dontlook like

that So that wasmy big concern that that are there some oftheseIllbe very candid with you I

recognize that afew I mean it looks overall decent I did have acouple ofcomments that a ofcourse

I11 you finish and then ofcourse that other acreage I thinkCheryl said point seven thats nothing
I mean really I mean thats not even more than ahalfofacre and I thinkthats probably too small
I think that would be nice tohave that thing enlarged instead ofthat small amount as open space but
thats just my comment

Brian Soleman said originally when we worked on this master plan we worked with Mr Denmark
with facilities and we agreed upon the southern most part dual use area This particular area weve

agreed to come upwith some language in the master plan that prettymuch assures that the Cityand



Regular Meeting Page 229
October 26 2009

us how we will develop this upon staging construction submittal possibly a preliminary plat stage
VVe have agreed that we have language in the master plan that denotes what we would be willingto
and how we wouldbe willing todevelop thispark such as in the note is the conceptual drainageplan
notice here and the language that we had in there that had to do with facilities Essentially what we

have agreed todo uponfinal design ofthis park wouldbe tograss the park and put in a sprinkler and
provide parking so as you had mentioned with Gomez Park thatsthe intent ofthis project Weve
worked with the Engineer Services and Public works tomake sure that we follow this current City
design standards Mayor Miyagishima interrupted

Mayor Miyagishima said Brian can I have you deviate from your presentation and go right toshow
us where you were currently zoned for open space recreational area and where it is and how it is

changing and where it is I mean I know the two that yourepointing down here at the bottom and
of course the little 7 but can you show us where it was or where it is currently and how it is
deviating verses I guess whatIm trying to say is what are the residents what would they lose or

gain

Brian Soleman said in the current master plantheres really not an area in here that is designated as

open space VVe have agreed toamaster plan we would have some linear parks and they kinda fell

along in this area here theyrevery narrow in the middle in this area here we had acircular park and
it just became apparent to us working with the facilities director that amore beneficial park could
be something that we could put together that was a little larger as a more common use type of

facility

Mayor Miyagishima asked how about the total acreage that you had set aside

Brian Soleman said I believe the original acreage that we had for open space was around 8 acres In
the original masterplan there was verbiage in the planon how it wouldbe developed we are willing
to develop the park the acreage now is about 7 acres so I think that in this plan we are willing todo
intensely more to the property and to the parks other than what was previously master planned

Mayor Miyagishima said so you are saying that the acreage is prettymuch the same

Brian Soleman said more or less about an acre or less in size were still meeting all the City
requirements in fact were giving up more than whats required by the City As far as the pocket
park that we have in this location here it was an agreement that we had with Facilities to kinda put
in a small neighborhood park tokinda offset the difference between the true multi family that we

were requesting here and here so it was kind ofan agreement that we had with Facilities

Mayor Miyagishima said sinceyou had yourcursor there can you go right back where you were at
a little bit higher right there toyour left right there see that little clip right there yourebutting
right intomulti family and I have toadmitImconcerned cause I parcel3 you want high intensity
see back at that little clip is there any way to have that made just as office use only so that it

provides some what of a buffer so that you know so it is basically a just office use so it really
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wouldntbe a the residents wouldnthave tobe concerned that most places would be openpass five

oclocksomething ofthis nature Thats something there that I strongly would like to see if we go
in that direction but a and then the other reason is right across street you have all kinds ofhousing
there which is directly right across from there and then to the right ofthat is aschool you knowIm

concerned that having too muchhigh intensity zoning next to that school not the best way togo and

so I thought maybe a good option to take alook at but again sinceyou had that cursor there I thought
you know I donthave a laser here with me so since you happen to be closer I just wanted to point
that out againIlllet you finish your presentation

Brian Soleman said I feel a little more comfortable referring that to one ofthe owners ofSonoma

Ranch he will be up here shortly to speak on any other questions other than what you have forme

that are a little more in the technical Basically our intent in here as far as the drainage concerns is

toprovide something that would that functions the original park area that we had located roughly
in the middle it really didntserve with the new drainage standards that have been revised over the

years whichweveworked with the Public Works trying tomake sure that we provide adequate flood

control for the area so that wasone ofthe purposes in this area here but we are still providing avery

large park areas compared to the originalinterrupted by Mayor Miyagishima

Mayor Miyagishima said I will probably have to ask one of the owners about perhaps maybe
enlarging that or that little triangle there the 7 maybe allowing having more frontage for the
commercial and thenallowing moretoward the back as abufferbetween commercial and residential

so I knowIm asking you a lot on these things but I figured since youre there and you have the

cursor when the owners see it theyllknow kinda whatIm talking about

Brian Soleman said I would like to go ahead and bringup one ofthe owners ofSonomaRanch and
he can address your concerns Mr Steinborn

Mayor Miyagishima said I was afraid you weregoing tobring him up

David Steinborn said I have been before you before I think really what were talking about today
is the vision that Alameda had and the vision that the Sonoma Partners had and I think that in going
back Mr Pickel did a good job from his point of view in going back over some ofthe narrative of

history and Imnot going tobore you by going back over that again but I will tell youthis for a long
time our relationship has been very cliche our goals have been very similar Were interested in a

quality development that has asustainable lasting and enduring future for the City George Rawson
and Dale Sculler and I and our families have been partners since the late 70s Weve developed a

number offine subdivisions in Las Cruces that have stood the test oftime fur definition ofthe test

time is going back into the neighborhoods and seeing people who have lived there for 20 and 30

years very few houses for sale almost no foreclosures we can say that about Sonoma wevebuilt
6 miles ofmulti use pathways not required todo that by the City ofLas Cruces Wevebuilt parks
notrequired to that by the City Mr Mayor your comment aboutyouve seen some open space areas

that look less than the best that is not our interest because our interest is in everything we do being
as good as it can be because it helps our marketing it helps the community were building and it
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helps the community we live in Now the question you asked was this pocket park in the acreage
down in the south and how does it equate and we originally I think I can maybe ya theres the

cursor we originally had a linear park that came inhere and it wasvery narrow and very long and

the idea was initially when we did this it was a long time ago that we had this concept end by the

way the Alameda Group and the SonomaGroup bothuse the same land planner the Planning Center

out in California so our visions if they start to look a like in some ways its because we had the same

group ofconsultants who we wade heavily on The idea ofthis linear park wasactually an exercise

park apark where you could go through and there would beone deal where you would chin ups and

another one where you you knowwhatIm talking about In replaying that and looking at whatthe

utilization is in the parks that wevealready built which isMaricopaPark and the park area and

swimming pool in the Del Prado and the areas in the two Boulders subdivisions and the Sand Graft

Park its obvious that the linear park was an idea that we didntfeel was going to work and then

right in here we had aifyou can see this cursor we had acircular park and it was really anovel idea

but when you lookedat it in terms ofcirculation and roadways and maintenancewith acurvular all

around it didntwork right So we decided that instead we would angulate the sizes ofthose two

and do amulti use Tony Gomez type ofpark and certainly what our goal is and ifyoullrecall when

the Gomez Park first started the idea was that there wasntgoing tobe any parking onsite parking
wasall going tobe offsite for those ofyou that remember the history ofthis community and that

park that was not our intention Our intention is to start it with some parking here and the other

benefit is that ifthe City or maybe when the City has apark a open space improvement program for

arroyos that this would be a launching place for people to actually park right here and get into the

arroyo and walk or enjoy nature So that was the reason why we did that Now Mr Picket also

eluded to that we bought and we knew what the master plan was and I have one comment to make

about that because sometimes theres more lost in definition than there is gained so I want you to

kinda picture being the buyer being Sonoma buying 275 acres intending in putting a golfcourse

in that community accepting the factthat Highway 70 would never be improved paying an extra

50000 to the City to actually signalize Sonoma Ranch Boulevard and Highway 70 your records

will show that we paid the 50000 there actually was a signal light there although was no street

there yet and we paid that in good faith and then all ofasudden the federal government came up with

83 million to improve Highway 70 and we changed our plan and decided to do the golfcourse in

the south instead of the north which was interestingly enough the concept that Alameda had

originally wanted todo toput agolfcourse in the south whilewe weredoing that see weveclosed

down the land to the north the piece we arehere forweveclosedwe bought it the clock is ticking
on that Highway 70 is going to be improved weve paid the 50000 for the signal light the

Highway 70 and the 275 acres they go down to the arroyo but Highway 70 is relatively flat it isnt

super elevated like it is now in relationship to the dirt The land to the east ofus and Ican tell you
where it was it was right in here all ofthis was zoned EE which was Equestrian Estates one acre

minimum sixty lots pretty simple That piece ofland got rezoned while we weredown south doing
the golfcourse toour one and mixed use which would have allowed for a maximum ofeight units

per acre and twenty some units per acre in our land and all ofa sudden what happened was by the

way we never protested wevenever protested any adjoining property owners interested in doing
anything maybe thats silly for us but we are kinda people doing their own thing kinda deal and

thats what we did so what happened is this lands intensity and density and usage changed
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substantially from when we bought and the last thing is down here in Sonoma Ranch North there

is a street called Calle Jitas and the piece ofthe land that we bought there which ends on Calle Jitas

which is where the Del Prado subdivision is backed up to abig piece of land along the way which

was also zoned equestrian and its all been rezoned commercial so whats happened is that our

friends at Alameda could say well what weve done is weve moved things around but the

percentages haventchanged it really kinda depends on whose ox is getting doored I stand for any

questions

Mayor Miyagishima said thank you for that would you comment on the stipulation that Mr Pickel

said that in order todo azone change that there had tobe some approval orcontact or something to

that nature

David Steinborn said I dont know you know weve been doing this since before there was the

requirement for comprehensive plans were guided by your staff I mean we go to the DRC

meetings we do what the DRC says we donthave a full time attorney we have two full time

engineers we bring in an attorney when we feel we need tooIm not an attorney Mr Pickel is all

Im saying toyou is that I dontknow what the law requires or doesntrequires when I sat in your
seat I relied on the City Attorney

Mayor Miyagishima said I take that as your rebuttal so thats fine

David Steinborn said its not a rebuttal its just an honest statement I dontknow today I mean I
heard what Mr Pickel said I dontknow what the facts are and your staff will respond to it or your
attorney will I dontknow

Mayor Miyagishima said let see what else wasI going toaskyou oh getting back to since youre
there let me pull up my map

David Steinborn said more land for open space

Mayor Miyagishima said well a little bit more

David Steinborn said a little bit more

Mayor Miyagishima said another thing is next to I guess it would parcel ofcourse its not labeled
that way I have here parcel lC now its currently zoned high intensity but you know right next to

it are a bunch of houses and I find it hard to believe and I think abank is going to go in there and

now my opinion its not really high intensity

David Steinborn asked are you talking right here where the bank is going to go

Mayor Miyagishima said right there to your right there are abunch ofhomes right there
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David Steinborn said what we did here is increase the when we knew what we were doing on that

corner Mayor we increased the density in here so if you lookin here what you 11 find is the density
here is substantially higher than the density will be here and substantially higher thanthe density is
inhere

Mayor Miyagishima said I wasnteven concerned about that if you go back to the left ofthat now

right there to the left its currently zoned I know thatsnot part ofthis here but whatyoureasking
for is all the way to the far left

David Steinborn said were not asking for any changes there

Mayor Miyagishima said no the other way youreasking for a zone change right there

David Steinborn said that is correct

Mayor Miyagishima said whatIm trying to get at is I can tell you right now that if you go back to

that other area where you said it was currently zoned the one I just pointed toyou where the houses
are next to it depending onwhatyou put there those residents I know right now are not thinking
about it they dontsee it it probably hasnteven come to their thought but once you start building
high intensity commercial right there Councillor Thomas will start hearing those phone calls so my
question is would you be willing to I donteven know if we could do that but change that to you
know still allow the bank there but that type ofzoning whatever the bank zoning is it d probably
medium intensity and not high intensity just toprevent that or provide some kind ofabuffer there
becauseIm tellingya I mean all that separates that is a little rock wall thats probably three or four

feet tall and thats it and once someone buys that there theyregoing to start complaining so thats
one thing I wanted to point out and then also getting back to when Brian was up here I think I

showed you know that little part there I washoping you were paying attention that little boot hill
I guess

David Steinborn said right there

Mayor Miyagishima said no a little higher right there you also have that zoned multi family but
next to that is high intensity commercial and what I was going to suggest is that little clip right there
make that office so thatitsnot high intensity commercial also but just that little clip there probably
in total about an acre

David Steinborn asked are you talking about where this curve is

Mayor Miyagishima said ya right there

David Steinborn said the reason why this width is this width and this depth is this depth is because

we dida lot ofresearch todetermine whattypes of users wouldbe inclined tobuy asite like this and
this is the approximate size that those users need so if you make this narrower you change the
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demographics ofthe prospected buyer We have no buyers for these propertiesbut we know whothe

target buyers would be and that changes that so the trade off that the staff had us do and theres

something funny about your mouse because it keeps crawling away is that this piece right here and

thispiece right here we see them as one userbut what we agreed todo is tosay that from here down

and from here over this piece could only be used for multi family while this piece could be used for

multi family or lower intensity residential use so this is a true multi I mean your staff said this is a

true multi family and that is correct

Mayor Miyagishima said right but whatIm trying toprevent in the future is the buffer question

David Steinborn said sorrythat yourpredecessor didntsee that because ifyou come overto this side

of our development everything to the left of this everything to the west of it that is owned by
Alameda is all zoned potentially commercial and it backs upto single family residential so you have

high commercial against low residential we dontdo that

Mayor Miyagishima said and the last thing is typically onthe Cheryl what is the maximum height
that we allow for construction is it 45 feet or 60 feet in the parcel here this large parcel here the

parcel that you are trying torezone tomy bottom right it looks like the largest its parcel 6 on the

map

Cheryl Rodriguez said Mr Chairman the height restriction on the C3 zoning district is 60 feet

Mayor Miyagishima said one ofthe things that weve done when I was a District 6 Councillor is I

use to always on that side always put that as a condition of 45 feet to prevent the views because

obviously at that particular vantage point its very good very spectacular and ifthey dontpick it up
then they somehow

David Steinborn said what side are you talking about

Mayor Miyagishima said tomy right there you go that site that particular parcel there

David Steinborn said that fine you can make that 35 feet thats fine

Mayor Miyagishima said I did have 35 here

David Steinborn said 35 is fine

Fermin Rubio said I wantto try to redirect the inquiry because this is an appeal ofadecision that has

already been made and I thinkyouregetting away from that by going into these changes that were

proposed your thoughts I thinkwe needtojust try to get the prospective or get the view ofSonoma
and then move to the staffsresponse to the issues raised by the appellant

Mayor Miyagishima said sure I appreciate that
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Councillor Thomas said couldLinterrupted by Mayor Miyagishima

Mayor Miyagishima said 1 was trying to get some stuff out ofthe way yes Councillor Thomas

Councillor Thomas said thank you Mr Mayor My understanding is that and this was from

something that Jared Abrams said that I found in the Planning and Zoning minutes that the

circumstances under which a comprehensive plan or a master plan can be changed are changes in

circumstances or a mistake and I think that Jared added in that in 2008 the New Mexico Supreme
Court also said if there was a public need and that need is best served by changing the particular
property so whatImunderstanding here is that the contention is that these circumstances were not

met to be abletoiterrupted by Fermin Rubio

Fermin Rubio said I understand that but staff is prepared to answer all those issues but we need to

get there in order todo it

Councillor Thomas said okay I wasjust trying toget back towhat the three main issues are that we

are trying to talk about

Fermin Rubio said I think we will but we need to get through Mr Steinborn

Mayor Miyagishima said I agree with that but you know sincehe wasup there thats why I did that
so lets go ahead and Cheryl did you want to gooh sure ofcourse

David Steinborn said if I could just a few more minutes ofyour time Councillor you raised the

question I think on an appeal

Joe Cervantes said I think your City Attorney properly redirected the discussion as well here on

appeal and I think it is important to back up just a little bit I didntbring this paper and probably
donthave nearly as much as they do but thats not the issue The issue is as Councillor Thomas

pointed out hasthere beena change in circumstances and I will caution youbecause ifyou lookback

at the slide they put up earlier they misdirect you They said there was a requirement for a

substantial change in circumstances and thatsnot the law The law is has there been a chance in

circumstances there is a difference I think it would be hard for any ofus and I think it would be

presumptuous ofme to suggest toyou those ofyou that hear these cases week after week and have

done so for years like many ofyou to suggest that there has been no change in circumstances in the

area ofSonoma Ranch and Highway 70Itwouldbe presumptuous ofme tosuggest that you havent

heard hours and years of presentations ofannexations debatesrezonings the federal project Mr

Steinborn alludedto tens ofmillions ofdollars ofchanges that have been done in this area and many

of those changes brought by Alameda itself many of those changes have been zoning changes
brought before you before which Mr Steinborn pointed out that they never apposed because they
recognize that there isachange in circumstances A couple ofweeks ago 1 was going toAlamogordo
and I was going on Highway 70 at the wrong time ofthe day you all got the phone calls that I got
there werecars backed up for hours bumper to bumper on Highway 70
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Mayor Miyagishima said we are behind that issue now

Joe Cervantes said well I was fortunate because I was going the right way but to suggest that what

we didntsee and what youdidnthear about as aCouncil wasnta change in circumstance ignores
what has happened over the last twenty years in that part ofLas Cruces and what it ignores is what

these partners are trying todo which is toreally be on the cutting edge ofdevelopmentwith a design
with agreat commercial area where you donthave the need for commuting where you donthave

a need for the traffic as far as toproduce a commercial center a village ifyou will and I talked with

them and thats what they described as their vision as a village offof Sonoma Ranch and Highway
70 where people can bank or where people can exercise enjoy recreate where people can work

ideally and still be close to home and not have to commute thats the cutting edge ofdesign and

development right now thatswhatthey are trying toaccomplish and I thinkyou knowvery wellthat

a lot has changed on Highway 70 since this master plan was initiated certainly a standard that

Council Thomas alludedto certainly achange in circumstances that warrants a revisit ofthe master

plan I dothinkits important as anattorney toaddressMrPickels comments on behalfofAlameda

fora few things one is the suggestion that your staffhas somehow been deficient I think the appeal
calls this arubber stamp I thinkis the term thatsused todescribe the staffsaction Your file is well

papered I think is the aMayor you pointed out some ofthe drawings that are relied upon on your
staffs own maps and drawings I would note also that you have in your packet an important study
Mr Pickel on behalfofAlameda suggested that youdonthave data you do have in your packet a

report prepared by a market perspective and aJohn Schemer which is dated just this month October

2009 which is a very comprehensive look at commercial trends residential trends and this area does

exactly as Alameda suggested does take aone mileradius athree mile radius and a fivemile radius
toestablish the trends and the need for a commercial development and commercial property Okay
Im sorry I wastold that your staff hasntdistributed toyou so you donthave it in your packet but
it will be part ofyour materials and it is precisely what Mr Pickel suggested that is important and
what it shows is precisely what you already know what is going on in the area ofthis development
So you do have the documentation and the studyinterrupted by Councillor Thomas

Councillor Thomas said could I ask a question about that study Does that study show there is a need
for more commercial

Joe Cervantes said it does and youll have the detail in front of you and I can refer you to those

portionsbut it is avery comprehensive analysis it looks at I should be clear Councillor and Mayor
were not just talking about commercial and I think that is the point that Mr Steinborn was trying
to make what they are trying to do as I said is a cutting edge design which provides buffers
between commercial property and residential property and thats why you have the higher density
residential as some ofthose buffer zones to trytocreate that transition and so this study address not

only the need for commercial property but also greater density in terms ofresidential and higher
density residential development I dontwant toget toa point where I start going through the study
in much detail some ofthe Sonoma partners may wish to address that as well but I will perhaps
address your questions specifically by referring you toone part ofthe report ifyou look on page 3
at the bottom ofthis study there is areference to Claritas Inc Claritas is a demographic data firm
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which has been the source for some ofthe study report and most interesting to me when we were

doing this analysis was if you lookat the second bullet point from the bottom they project and they
studied the population how the population growth from the 2000 census to the 2009 census and

youllseethe numberthere17812persons thats the growth in the City ofLas Cruces the City of
Las Cruces growth between 2000 and 2009 total persons Then if you look at the table below that
youllsee a table that shows how much ofthat growth is occurring within a three mile radius ofthis

property 7523 of the 17000 is taking place within three miles of this property which I think
addresses the question about whether the reports show a need for commercial property and higher
intensity residential development The growth thats taking place here is happening next to this

property Ifyou look at the table below that you look at the five mile radius youll see a growth
change of15518 thats the third column within five miles ofthis property the population change
is 15518 persons ofthe total population ofthe Citys growth over that sameperiod the bullet point
above 17812 that gives you an idea ofwhere the need exists in this study andImsureyoulltake
the time to review that asIm finishing up The suggestion that there is a deficiency in the staffs
plans not only ignores the drawings the plans but as you heard the work that goes on with the

partners and your staffregarding parks Mayor you rased the question I think and others about the
size ofthe parks and the need for maintenance and the ponding and so forth all ofthat work has
taken place I want tocorrect andIm repeating here but I want tocorrect this in the order that it was

made to you many suggestions that there is case law in the State there is a statute thats not being
adhered to here its just not accurate The Miller case cited does not require a substantial changes
in circumstances it requires a change in circumstances and I donthear Alameda suggesting that
there is no change in circumstances and if there are it would be inconsistent with their own

applications to you for zone changes over the years and as what was pointed out earlier never

opposed by Sonoma Ranch partners because they recognize the change that is taking place There
is asuggestion here that this would some how undermine yourmaster plan and the argument there

ignores once again the fact that there have been repeated changes to this master plan by Alameda
itself and requested by Alameda itself It also ignores the fact that much ofthe data that they were

referring upon you were refined to studies and reports going back you sawa map going back and
it was presented on the screen for some time going back to 1985 and there were maps and plans
shown to you from 1999 so all ofthat ignores the fact that the master plan is a living document a

change document as well youreconstantly called upontoreevaluate reconsider yourmaster plan
for the long term growth ofthis city The last couple ofitems there was some question about the
contractual relationship between Alameda and SonomaRanch LLC the relationship between those

parties contractual matters I think waspointed out by staff it should be as such but none the less I
would point out an important point you heard it from Mr Pickel that language actually as he

suggested would required that they be notified if there is a request to change the zoning or the

master planwhich in it ofitselfacknowledges by them atthat time ofthe sale arealization that there
could and would be changes The request that there notice for that exception adopts a standard

that does not suggest that this is carved in stone that there will be no change but simply requires
certain things contractually Council does not need to be concerned with the contractual

requirements you can be assured that the parties will address those issues but the very least you
should recognize that when there is some suggestion that this would undermine their master plan
it would not because at the time ofthe sale itself they recognized that there might be changes to the



Regular Meeting
October 26 2009

master plan Thank you Mr Mayor

Page 238

Mayor Miyagishima said before you leave Joseph Councillor Thomas I have to chuckle when Mr

Cervantes said when you brought up the change in circumstances you were just merely bringing it

up or wereyou advocated that there was a change in circumstances

CouncillorThomas said I was just referring towhatMr Abrams had said atthe Planning and Zoning
Commission the three circumstances that were laid out to proveinterrupted by Mayor
Miyagishima

Mayor Miyagishima said Ijust had tochuckle Mr Cervantes took it as youhad advocated it so hes

good though you didntsay that but he made it seem like that thats why I had to chuckle

Joe Cervantes said I hope I didntmistake your position Councillor Mayor and Council we 11 take

any additional questionsIm a little bit out ofsorts with the process here because once again this

isntour appeal so weremerely rebutting the appeal that has been made I assume the appellant here

has concluded their case for their appeal so we are simply taking the opportunity youve given us to

rebut their appeal I presume that would conclude the appeal

Mayor Miyagishima said actually were probably going tobring them back up so we can or their a7

is this gentleman their attorney

Fermin Rubio said yes Mayor I believe so but staff should be next

Mayor Miyagishima said oh okay Jack before you take the podium Cheryl do you want to ado

you have anything that you want to clarify on what youve heard here before the a information set

before us or Dave okay

Fermin Rubio said I thinkthey need toaddress the issues that were raised by the appellant to include

the one question about the case law

Mayor Miyagishima saidokay ifyou wouldDavid if you would address some ofthe questions that
were brought up by the aya and also I think acould you clarify the case law information

Fermin Rubio said we can have Mr Abrams come up and address that ifwe need to

David Weir saidMayor City Council Iwould like tojust provide some contextofour development
system and Cheryl can answer those specific questions that you had In general terms as youre
probably well aware your comp plan is just a guiding document its not a statute that has

requirements in it that isyoursubdivision code thatsyour requirements and thatswherethe master

plan provisions are provided Just a point of information prior to 1991 there were no master

planning requirements in the City so master plans were adopted by the City in 1991 to this date
forward There were some questions about the park development as you are also aware there is a
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park fee ordinance that has been adopted by the City the Facility Department also allows land
dedications and park improvements where they permit acombination ofthat to meet the open space
and park requirements so just keep that in mind as you think about his particular case and then just
one last point I want tomake the comp plan is the City ofLas Cruces policies so as you sit in your
role as redoing this opinion its basically your determination ofwhether or not the proposal meets

the comp plan or not its your decision on policies to make for the City so I can answer in

questions on those general statements and Cheryl can get into specifics

Mayor Miyagishima said David thank you for that clarification because 1 was under the impression
just as youhad stated when it was being related that it was law I was kinda looking at Fermin like
I didntrealize that you know I appreciate your clarification onthat cause I too believed that it was

aguide that was the purpose and we should tryto adhere to it as much as we can unless of course

things do change and it can be justified verified

Cheryl Rodriguez saidMrChairman Councillors tohighlight the answers tosomeofthe questions
that were highlighted by Mr Pickel during his presentation I identified fourkey items one ofthem
was regarding the development statement in terms ofthe Citysdevelopment application the land
use element ofthe Cityscomprehensive plan the growth management section within the land use

elements and then the New Mexico statutesIm going tobasically address the first three items and
then the fourth item regarding the applicability ofthe New Mexico statutes Id like Jared Abrams

to answer that The development statement that Mr Pickel referred to it is a one page addendumto

the development application but it is a addendum that all developers large or small all property
owners seeking any type ofdevelopmentwithin the City limits must fill out So that application is

utilized across the board by anyone seeking any type ofnew proposal or any type ofdevelopment
within the City limits In terms for the relevance to the proposal when we get that application not

only do we get an application but there is an expectation that you have to submit larger documents
than that application those documents are routed out tovarious City departments Public Works
Facilities Utilities and also the MPO gets a copy of it Community Development both current

planning staff and long range planning staff and then they are all reviewed in context for all the

adopted City codes and policies zoning codes parks and recreation master plan the City design
standards the subdivision code we look at all of those elements and how they apply to the

applicantsproposal and then we comment accordingly Sometimes those comments onthe review

application can go through onetwo three rounds and in this case I believe there were two specific
reviews ofthe masterplanamendment prior to going toany type ofapublic hearing public hearing
being the Public Review Committee In terms of the land use element ofthe comprehensive plan
the land use elements the comprehensive plan sets up your Citysobjectives and policies on how

the Citywants togrow the land use element identifies how the policies and objectives and how the

Citywants toachieveurban form and so when we looked at the policies in that section I highlighted
some and then youve got the growth management element which is basically the growth
management section as adecision making tool so when we look at the land use element Mr Pickel

stated that he identified that it serves a specific population and in the terms on the context ofhow

it was applied for high intensity commercial it does target a population but when you look at high
intensity commercial and youlookat the Cityszoning code for howit definesthe C3 zoning district
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the C3 zoning district is azoning district that facilitates and encourages development ofuses which

provide retail services and wholesale activitieswithin the City and regional market generallyserving
apopulation over 15000 so it doesntmean that we look at areas specific in the master plan area of

just the population we lookmore broadlyat aregional level for aC3 zoning district onwhat market

is trying to achieve In terms ofthe growth management study the study is adecision making tool
basically it identifies the existing land use distribution and integration with adjacent areas in

providing a mix use sustainable and reasonable distribution ofland uses When you read that study
area in the growth management ofthe comp plan you have to read it in context with one another
meaning from beginning to end in its entirety Essentially it says for an establishment with a

minimum ratio not amaximum aminimum ratio and in this case the minimum standards set forth

are 40single familyl0multi family20nonresidential which could be office commercial
industrial and then 30miscellaneous which could include residential nonresidential and quasi
public So the minimum ratio could befor thiscase50nonresidential orcommercialinterrupted
by Mayor Miyagishima

Mayor Miyagishima said Councillor Small did you have a comment

Councillor Small said did you mean to say maximum

Cheryl Rodriguez said minimum ratio that study that tool sets forth the minimum ratio it does not

set forth the maximum ratio requirement In terms ofthe study staff did not apply that study for the
one area what we looked at was we had existing land uses established in there we looked at the

change ofthose land uses and the integration ofthe mix use concept because what we did was we

lookedat the proposal we looked at our transportation corridors Northrise Sonoma and we looked
atthe proposal ofthe existing land uses single family that was concentrated in that corridor and the

proposal wastogo from your commercialtoyourhigher density residential and then going into your
lower density residential There were other elements in the comp plan that supported that hence
you seethe comp plan findings that were provided from long range planning which we then utilized

for the staff report to identify the findings section ofour staff report to the Planning and Zoning
Commission which the Planning and Zoning Commission made their decision onthe master plan
amendment based offofthe testimony at that nightsmeeting in addition to the findings that were

provided in the staffs report So with that noteIdlike to turn it over to Mr Abrams and he can

talk about the New Mexico State statutes

Mayor Miyagishima said thank you Cheryl

Jared Abrams Assistant City Attorney said the Community Development Department gives you
recommendations that you should approve something deny something at the Legal Department its
not ourjob todo that but rathertogive you the standards that you need tomake those decisions Like
Mr Rubio toldyouyou are acting as judges here tonight in order tojudge us accurately you got to

be aware ofwhatthe proper standards are or you can make the wrong the decision There have been
a couple ofopinions by the attorneys here on what the criteria is for changing zoning I wanted to

talk about that The appellant Mr Pickel has mentioned the Millers case he is essentially relying
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on that for claiming that the zoning cannot be changed Miller is a case from 1976 in the City of

Albuquerque Miller established the Miller rule which is that there are only two circumstances in
which preexisting zoning can be changed as Mr Pickel told you one of those change in

circumstances and the other is amistake The other problem is although Miller isntso much a bad

case its been amended more recently and its been amended by Albuquerque Cumins Partnership
via the City ofAlbuquerque thats the case that Councillor Thomas wastalking about in2008 That
was a significant case because it drastically altered Miller in a way that it made it very easy for

municipalities comparatively speaking tochange the existing zoning Since youve heard from two

attorneys and they are giving you two different sets ofcriteria here ratherthan rely on meIm just
going to read from this this is what the Supreme Court has to say enhanced procedures that

required a company toproposezoning changes directed asmall number ofproperties constitute the

primary protection for the land owner the application ofthe Miller rule to those proposed changes
is therefore unnecessary in appealing the Planning and Zoningsauthority tomake zoning decisions
that are ultimately benefcial to the community at large When theyretalking about the Miller rule
they mean that the only way you canrezone something is a change in circumstances and mistake
here they are saying that municipalities can do so more easily The court sets out a new criteria in
this case in which you can change zoning saying we recognize that a municipality maybe able to

justify an amendment that down zones aparticular piece ofproperty by demonstrating the changes
more advantageous to the community as articulated in the comprehensive planor other City master

plan So by saying that they are giving municipalities a great deal ofpower in changespreexisting
zoning if it is more advantageous to the community its apretty low bar to hurtle More specifically
the courts set out two elements that you have to meet tochange zoning under this new test one is
there is apublic need for a change in the kind you question and Ms Rodriguez will have to tell you
whether such a thing exists and second that the need would best be served by changing the

classification of the particular piece of property in question as compared with other available

properties Now I dontpretend to know the answer to that one but common sense would tell you
that the reason we arehere tonight on this particular piece ofproperty is because this property owner

has come and said Iwant tochange the zoneon my property Ifanother property owner had come

and said that wedbe here for adifferent piece ofproperty thats probably why we are here tonight
In any rate thatskinda a lot ofcomplex information in a very short period oftime does anyone
have any questions

Mayor Miyagishima said thank you Jared Councillor Small

Councillor Small said thankyouMr Mayor and thank youJared for the quick summary and reading
straight from the document I guess two questions one was I mistaken or did youallude to is there

a size implied tokind ofthe scope ofthis decision You say a small amount ofproperty or no or is

there agraphical size that is set forth in that decision

Jared Abramssaidno there is no graphical size Councillor Small Rather typically these problems
arise when there is amaster plan and somebody wants tochange the zoning within the master plan
regarding asmall portion ofit It doesntmean it couldntbe a large portion it usually comesup in

a case like tonight
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Councillor Small said so the decision doesntsay asmall it doesntset forth any I thought I heard

you reading from the that a small change

Jared Abrams said well its not that it only applies to small parcels of land rather it is a situation

where it tends to arise when one person owns land within a large area owned by many people say
toa master plan wants tochange his land or a municipality wants tochange the zoning ofthat land

for its own purpose but its not any way dependent on the size ofthe land ratherits dependant upon
it doesntmeet one ofthose three criteria change mistake or for the public

Councillor Small said right okay and so just to finish that then my imagination kinda started that
said well if there is these small parcels folks dontwant too ridged ofa criteria applied toitbut
when youredealing with much more larger parcels hundreds ofacresperhaps then maybe the court

was thinking that those were more sizable I mean youresaying that would be an erroneous

interpretation

Jared Abrams said right I suppose the best way to look at it Councillor would be there is atension
here between people like the appellant who say I made my business decisions basedupon this old

zoning decision I rely on that and toan extent aperson does I mean there should be some degree
ofreliance on what the government does in terms ofzoning but there is no vested right as to rely on

it in other words it could be outweighted like in this case for public good by change or bymistake
so really its not related to the size ofthe property

Councillor Small said okay I guess that is a great segway into the second question obviously you
referenced one ofthe other main criteria and I thinkits clear that there has been change obviously
in that area but you referenced the public need and you seem to imply that because there is arequest
for a zone change that in of itself references a public need Thatsmuch more ofa private need by
the land owners and their need is to change the zoning Again my question Mayor in terms ofthe

public what criteria there tomeasure it in this case one criteria might be ifyoureadding more of
a certain type ofproperty in this case commercial property that there was a lack ofcommercial

property available therefore the public wasntbeing served properly with enough commercial

property so there needed to be more Is that awrong way of looking at it

Jared Abrams said ya I have tosay Councillor I thinkyouremisinterpreting what I said toput this
in legal ease in the law there are these things called elements I guess criteria is amore normal way
to put it but under this new case there are two criteria that one has tomeet torezone for the public
good and one ofthem has nothing todo with public need whatsoever again theres apublic need
for the kind ofchange in question thats pretty vagueyourenot going to find something black and
white that says exactly what criteria is going to meet that

Councillor Small said so thats the one that I want to zero in on I mean it would be helpful to
understand if there is any kind ofstandard for meeting that because its saying youwant to fulfill the

public need Was there any standard that accompanied that language orifnot are you prepared Mr
Rubio are you prepared tooffer any standard to help guide their interpretation ofthat
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Jared Abrams said well Councillor I thinkyouretaking something thats intentionally vague and

trying to put ridge criteria on this I mean this isntlike community development or engineering
where we could do that it was vague precisely because there are going to be a lot of different

situations no one would be like another it would really shackle municipalities if we had to come

up with a ridged table ofelements that we had to meet to do this

Councillor Small said I understand so the public need is much more expansive and really relates
back to the communities and the folks that are in those communities to determine their own public
need and maybe its expansive for that reason is that youllhave all kinds of diverse public needs
in diverse communities in New Mexico

Jared Abrams said I suppose one way to lookat it would be how high is the bar overwhich one must

hurdle now I know the appellant in his packet mentioned a compelling government need or a

compelling government interest I would say thats erroneous because thats too high the bar here
is quite low apublic need is lower than acompelling need its not amatter ofnumbers or the size
of land its just a matter ofhow difficult should it be for municipalities to change zoning and a

public need is a fairly low bar as compared toacompelling need The other thing you mentioned is

private need you maybe g of the second element which is totally different in other words
a few things have to be met here the other one is the need will best be served by changing the

classification ofaparticular piece ofproperty in question as compared toother available properties
Myonly pointwhen I said it is because thisparticular property ownerhas comehere is Community
Development will have to justify why a public need is served by changing the zoning for this

particular piece ofland I could be wrong my guess is because this is the person before us if it had
been somebody else we would be hearing about somebody elses land thats all

Mayor Miyagishima said Councillor Thomas

Councillor Thomas saidthankyou Mr Mayor So whatyou have just been talking about is in terms

ofthe Miller case and the new criteria all applies to zoning not to amending amaster plan

Jared Abrams said it applies tochanging zoning within the master plan for example changing the

zoning for one parcel in amasterplan ifyouwant tocall that amending a masterplan ornot is what

it applies too You have amasterplan with many properties either property owner or amunicipality
say I want to change the zoning ofthis one little bit ofproperty within this big master plan these
would be the three criteria for you to use tomake adecision

Councillor Thomas said so changing the zoning and changing the masterplan are intertwined so you
cant really pull those apart is that what you are saying

Jared Abrams said well I suppose keep in mindImnot aplanner Councillor but when you have

amaster plan and my understanding my idea is this establishes zoning over a wide area is to be

either permanently setorsemipermanent This case and these elements may apply when someone

in the master planwants to change zoning in a very discrete area than the master plan
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Councillor Thomas said I thinkMr Weir is going to try this

David Weir said Mayor and City Council what Jared said was right Basically the master plan and

the zone change are connected to one another If you go to a situation that you had earlier this

evening when you annexed property you are also required to do amaster plan for it that provides
further justification for your initial zoning so whatyou have here is an area that was master planned
because ofthe development requirements that the subdivision code talks about the conditions on

which you are required todo amaster plan and then that provides abasic concept ofhow this area

will develop I mean thats an opportunity for you to evaluate it and see if that meets the goals in

urban form that is trying to be fostered through the company toplan and then that can be used as

yourjustification for yourrezoning The applicants and the appellants both ofthese cases are before

you and being heard at the same time cause youcantreally tie take one without the other So the

first step is to hear the masterplan whichsets the general perimeter for development then the zoning
is the actual ordinance that specifics the conditions ofwhich the development will take place

Councillor Thomas said thank you Going back to JaredIm trying to see if what youretalking
about applies I understand I think about the master plan and zoning but you said that change in

circumstances and mistake at one point you said thats unnecessary now or that doesntapply
anymore and then you talked about new criteria the public need and the need best served so change
in circumstances and mistake dontapply anymore

Fermin Rubio said they all apply there are three now instead oftwo

Councillor Thomas said all right that was my original understanding I just got confused here at the
end They all apply change in circumstances mistake and this more advantageous which has those

two parts apublic need or best served

Jared Abrams said that is correct

Councillor Thomas said okay I got it

Mayor Miyagishima said thank you Councillor Councillor Jones

Councillor Jones said thank you Mr Chairman Actually Councillor Thomas answered one ofmy
questions forme about the three criteria but I want to drift to another legal issue that we havent
touched upon It will weighupon us but I dontknow ifit will really what extent it should influence

ourdecision and thats getting back to the arrangements with the City our lenders as it relates to the
bonddebt that wasused topay for Northrise and our arrangement or contractual agreement with the
Alameda Group if thats suitable whereImheaded is this do we risk violating some agreement
with Alameda or with the lenders the bond entities by making this change is the debt associated
with Northrise and those projects is there something in the covenants that will prohibit us or

discourage us from making this change
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Jared Abrams saidCouncillor I would say no The best way to thinkofthis is like isaid before any
property owner businessman or whatever has some right toexpect consistency from the government
but not anabsolute right Inthis case there is no vested interest in the land owners no guarantee that
the zoning will never be changed there just has to be a good reason

Councillor Jones said okay I know there is a issue with collateral and while someone could make
the argument that collateral shouldntdrive the zoning and zoning shouldntarrive from collateral
and I understand that but I donthave the answer to that but youresaying that there is no riskor you
dontperceive arisk at this point that we are going to have a claim made that the nature ofthe
collateral has changed and thereforeweveviolated acovenant or that Alameda is going toclaimthat
we cantservice this liability becauseyouve basically changed the value ofour property Are those

issues that we need to worry about at some point

Jared Abrams said well Councillor I cantsay that Alameda is not going to complain I mean its

quite possible that they will but the issue is whatsthe legal basis this isntlike aconstitutional

issue yourenot inaudible for example theres no property interest and the constitutional sense

and zoning there is a right to rely to a certain extent I would say no there is no risk from a legal
standpoint but it doesntmean for example that we wontget sued

Councillor Jones said something like the old saying that in America anyone can sue anyone else and
the question is is do they have a basis for a lawsuit I mean there is a lot to that

Jared Abrams said ya thats pretty accurate

Councillor Jones saidyou say it with sort ofagrin but its true how well we know Okay thank you

very much

Mayor Miyagishima said thank you Councillor Jones With that I think I will just allow the

appellant fiveminutes and the applicant five minutes and thenwe are going togo toavote after that

Jack Pickel said I want to bring you back to the original point that this is an appeal of a Planning
and Zoning Commission decision that was based on certain information and that information isnt
in the fileIm totally shocked that the applicant comes inhere this afternoon with a study dated

Friday of last week and is trying to introduce it as evidence in favor oftheir case No one has seen

this before no one has read this before what kind ofnonsense is this we have a right to rely onyou
all to enforce the laws that youve passed you pass ordinances those are your laws The

comprehensive plan the zoning code the subdivisioncode they are all ordinances We follow them
they have not its fine for your staff tosay that theyve done all this analysis there are no findings
to back that up in the applicantsfile Its pulled out of thin air they may have had two dozen

conversations within the staff in asecret meeting but we as an appellant have aright toknow what

wentonThere are no minutes there isno information in the file tojustify any ofthis State case law
I mentioned Miller and our attorneywill mention Hart it is very clear that there is ahigh standard
what rises to the standard is a change ofcircumstance nothing they have presented as evidence is
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findings in theirapplication or in the staffs has met that basic challenge So iffor instance you do

pass this tonight and pass their zoning then our next step is to file an appeal with District Court and

we all take our records intoDistrict Court Were not going to let this in and were not going to let

in our little study ofaone mile radius which is required by your rules not State Statute but your
rules We implore you to follow your rules I want Mr inaudible toaddress some ofthese cases

because I think he has adifferenttake than the attorney that you just heard from although thats why
there are attorneys on both sides and judges make those decisions and these case laws are judges
decisions and there is one as recent as 1999 that we it talk about as well Finally you asked about

our contract I will put it into evidence or into the record since you want it and it clearly states that

all construction and improvements onthe property by the purchaser which wasSonomaNorth must

comply with the LasAlamedas master plan and design guidelines as they may be amended at the

request ofthe purchaser with the sellers expressed written consent They haventmet this there is

another lawsuit that we got to go to we haventyet but we have the right to We 11 make this part
ofthe record and then we 11 let Mr inaudible

Tom Dawe said ImAlamedas lawyer andIm brought in when needed I dontwork for them A

couple ofpoints I want to reiterate that I disagree with Mr Cervantes on the one case that we both

agree on which is the Miller case andIm quoting for page 506 ofthat decision at 89 New Mexico
and it says that a property owner has the right to rely on the requirement ofanyone seeking tore

zone his property to a more restricted zoning must show that either there was a mistake in the

original zoning or that asubstantial change has occurred in the character ofthe neighborhood since

the original zoning tosuch an extent that the reclassification orchange ought tobe made thats the

Miller decision A case that Mr Pickel just discussed a case called Hart verses the City of

Albuquerque which indicated that there has to be substantial evidence supporting arezoning
Another matter that I would like to bring to Council and the Mayors attention is acase involving
KOBE when a helicopter a few years ago went down near the Albuquerque Country Club they had

been using a helicopter for some time and the neighbors decided they wanted to fight about that so

they went to court and there were some experts in there and one of the findings in that case was

calledKOBETVLLC verses the CityofAlbuquerque found that 205 NMMC049andIm quoting
we recognize that an expert even an administrative hearing must explain the steps followed to

reach aconclusion but we would suggest tothe Mayor and the Council is that these findings that we

are talking about are not apart ofthe record againIm surprised that the report that Mr Cervantes
read from was only done twodays ago but we werentevenprovided with it at the beginning ofthe

hearing so wedhave achance it was five minutes ago In trial thats called trialby ambush and we

think thats not appropriate I would also like to reiterate that I disagree with Mr Abrams on his

finding about or his statement toyou that there are no vested rights There is a case called Gallop
Westside Development LLC verses the City ofGallop found in 135 New Mexico 30 in that case

the court said the Court of Appeals said vested rights in a particular use ofproperty protect a

developer from retroactive application of newly adopted regulations There is a two prong test

determining whether adeveloper has vested rights in aparticular use ofproperty First there must

be the approval by a regulatory body second there must be a substantial change in position and
reliance thereon There are vested rights contrary to what Mr Abrams argued The one thing that

you have notbeen provided I wanted toalertyouto as wellImsureMr Rubio is familiarwith this
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isNew Mexico Statute3215which says that a comprehensive plan is required to and it lists eight
or nine factors I will be happytogo through those but that statute I dontthink I need togo through
the verbiage ofthe statute but it would be my understanding that were I in the position ofsomeone

trying toput together adefense ofthe applicantsposition I wouldvegone through that statute and
met everyone ofthosecriteria and had afinding supporting thatcriteria There are no such findings
ifyou look at that statute one through eight there are no findings in the work here supporting any
one of those requirements for a comprehensive plan It doesntsay an amendment to it to the

comprehensive plan but it would be my assumption that ifyou are amending acomprehensive plan
what you are amending must meet the requirements of a comprehensive plan as set out in New
Mexico State statutes I believe that there is no finding beforeyou tonight that this amendment would
be beneficial to the community at large and I think thats a significant point if thats the issue that
the appellant is a excuse me the applicant is relying on then there shouldvebeen a finding in
evidence presented I dontsee that there wasThats it

Mayor Miyagishima said the Council can ask questions ofyou later and it wontcount against your
five minutes

Tom Dawe said thats fine

Mayor Miyagishima said Councillor Jones

Councillor Jones saidexcuse meMrChairman it wasntmyintention to interrupt I simply wanted
the Mayor to realize that at the appropriate time I had a question I made notes to myself with

respects towhatIve read and there are several points atwhich I believe you represented Alameda
and Im using that generically at the P Z

Tom Dawe said that is correct

Councillor Jones said there were several mentions of spot zoning at that meeting would you
elaborate on your comments that were made I believe they were your comments on spot zoning

Tom Dawe said I cantrecall my comments on spot zoning I believe that what we are looking at
Councillor though we aredealing withasmall relatively small area and that wouldin effectbe spot
zoning If you allow this then any other applicant can say oh well my proposed amendment also

would be beneficial tothe community and I thinkthe Mayor has outlined some ofthe problems with

the proximity between the high intensity areas and the park but basically if youopen the door then

everysingle one ofthese things there is no standard tobefollowed every single door everyone will

be here knocking onyour door to amend the master plan because ofmy project Thatsthe purpose
of amaster plan Any other questions I can answer

Councillor Janes said thank you

Mayor Miyagishima said okay thankyouAny other comments for Mr Dawe or Mr Pickel Ifnot
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okay five minutes for the applicant

Page 248

Joe Cervantes said first of all there has been reference to the case at issue here and I think the

standard was pointed out earlier has expanded now from the Miller case So I really do think it is

inaudible for the 1976 case onbehalfofthe appellant in thiscase and the standard is as pointed out
notjust the mistake and change in circumstances but really the needs ofthe community I would like

toadd a couple more cases to the record one is the West BluffNeighborhood Association verses the

City ofAlbuquerque its a 2002 case and I think that it addresses some ofthe questions that Ive

heard here tonight This case dealt with what a master plan is really about and as you recall you are

being asked toamend the master plan here tonight In here the courts said this it says in the process
ofconsidering asite plan amunicipality must apply its expertise in weighing and balancing many
factors and policy concerns a practice which necessitates the exercise ofdiscretion and according
to the same case states the following the needs ofa municipality do not remain stagnant and I

really wantto repeat that because the needs ofamunicipality do notremain stagnant planning goals
and policies must be flexible in order toadapt to fluctuating community needs and growth patterns
I think thats the Sallien case on the issue ofwhat master planning and comprehensive planning
is really about The last argument I think that was made was that this would constitute spot zoning
I know that always raises the hackles offolks its acommon argument tobe made I11 tell you the

lead case on that involved the City ofLas Cruces The case in the Court ofAppeals Bennett verses

the City Council for the City ofLas Cruces I was counsel to the CribbleCabbagefamily who
wouldjoin with the City in that case on appeal onspot zoning and here is whatthe definition ofspot
zoning is from that case spot zoning is an attempt toranch a single lot from its environment and give
it a new rating which disturbs the tenor ofthe neighborhood and which affects only the use ofa

particular piece ofproperty or a small group ofadjoining properties and is notrelated to the general
plan for the community as awhole it isprimarily for the private interest ofthe ownerofthe property
so zoned The court also said the following the term spot zoning refers totherezoning ofasmall

parcel ofland topermit ause that fails tocomplywith the comprehensive planor is inconsistent with
the surrounding area and grants a discriminatory benefit to the parcel owner or harms the

neighborhood properties orcommunity welfare Now youveheard nothing tonight tosupport that

argument The counsel for the appellant also raised the Gallup case that talked about vested rights
that case really has nothing to do with what we are dealing with here The Gallup case dealt with
when property rights vest in a developer when theyve reached a certain standard or status where
there is a property interest involved in the taking and were not dealing with that here Theres no

argument that someone has avested right except perhaps the appellant in this casearguing that they
have avested right in maintaining the current zoning I donthear Council making that argument
there is no casetosupport that type ofan argument Wevedonethe legal arguments well but ifthere
is questionsIllanswer themIlljust end with the last vision here ofthe applicants which iswere

trying toprovide the City with the award winning types ofprojects that this group has put together
in the past creating community and village neighborhoods Thank you

Mayor Miyagishima said thank you Any questions or comments of either Mr Cervantes or the

applicants
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Councillor Silva said I guess this wouldbe good this would probably goI dontknow if staff can

answer this or the applicant one ofmy questions is let mecount here 1 2 34 5 6 7 ofthe parcels
had open space and theyve all been eliminated what was the total amount ofopen space that was

initially planned in the master plan and is that an equal amount towhat is being planned within the

two new open spaces

Mayor Miyagishima said Councillor you probably stepped out when we discussed that its pretty
close I think originally it was like eight acres give or take and now its sevenishand the area that

wasinterrupted byCouncillor Silva

Councillor Silva saidokay I guess I must have missed it I knowwhats going tobe onparcel 11 and

10 but I just wanted to know if it was equal

Mayor Miyagishima said its close and they were discussing conceptually where it was going tobe
they didnthave it directly they talked about a center a circular type park in the middle ofparcel
12 I think it was oh sixIm sorry and they had like a little strip along that little piece like a

triangle apocket park and remember the one with the chin ups pull ups something like that

Councillor Silva said I saw the exercise thing so okay The other thing too is Cheryl you showed

that one graph where theImgoing to ask this question again because I think its crucial you said

the original plan didnthave those items and to me am I misinterpreting it by saying that it

constitutes that the original plan didnthave those I mean you said four items the drainage items

and so forth you listed items

Mayor Miyagishima said youretalking about those four items

Councillor Silva said she had like four items

Mayor Miyagishima said I dontthink she said it didnthave it these are just what the City as far

as for us to maintain it if it has these items we wouldntmaintain it I mean thats what it was

referring too

CherylRodriguez said Mayor Councillor Silva those were four conditions placed on the master plan
by the Facilities Department and the Public WorksDepartment onhow it pertained tothe conceptual
drainage for the area as well as the conceptual proposal for the dual use park and pond facility as the

1996 the master plan was reviewed and approved under a different set ofcodes at that time and

through the years theyvebeenamended particularly the Citys drainage standard as well as the park
and recreational master plan has been amended to where we allow the flexibility of these dual

facilities but City staff wants to ensure that to the development community ifyouregoing to be

proposing things the City will be expecting certain interrupted by Councillor Silva

Councillor Silva said so it could almostbe like we have these certain commercial pieces that come

before us and were just bringing them into compliance it could be comparable to something like
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that because this was in 1996 but now it is now we have these new standards in place

Mayor Miyagishima said repeat your question Miguel Councillor Silva

Councillor Silva said well its justthatinterrupted by Cheryl Rodriguez

Cheryl Rodriguez said Mr Mayor Councillor Silva I think that City staff is just setting forth the

expectations for the development since the master plan is a concept for how the area will be built

out so when we get to the preliminary platting stage and everythingweve set forth in the master

plan our expectations in terms ofthe conceptual drainage report that this going to you know ifthe

development is going toproceed in acertain fashion City staffhasalready told the developer at this

time expect tomeet the following requirements and in terms ofthe park568acres its been set

that thats conceptually allowable under todays standards for park and open space requirements

Councillor Silva said well okay all right I think I got that one My question is pretty much

answered

MayorMiyagishima said okay thankyouAnything further from the CouncilCouncillor Jones then

Councillor Thomas

Councillor Jones saidthankyou MsRodriguez perhaps you canhelp me Its a tremendous amount

of information for the couple hours that weve been here andIve been trying to make notes for

myself and I hope that I can ask questions quickly Theres been a lot of talk about change in

circumstances and then there have discussions about substantial change in circumstances Obviously
thats a measure that staff has to measure I understand that there is a substantial change in

circumstances overand beyond what the Alameda Crroup has outlined

David Weir said I think a lot ofthat is your perception ofthe area what could have changed overthe
time the master plan wasoriginally developed totoday So youveheard alot ofthings about change
just to the conditions ofHighway 70 youve heard items about changes tonot only this master plan
but master plans adj scent to it I think those are all items that you need to factor into your decision
whether there has been a change ofcircumstances for the community

Councillor Jones said thank you thats a fair answer Theres been some discussion about an

inadequacy in the files of tothe extent that they dontjustify recommendations whatI heard is there
are at least two DRC meetings and at least two reviews prior to going to the DRC amI correct that
there were approximately four meetings prior to going to the P Z and substantial staff review of

this project

David Weir said I can give you the general typically all master plans and zone changes go through
asimilar process they are submitted staff we call it processing outto the differentCity departments
for review The Citys Community Development department has whatwe call ZRC Zoning Review
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Committee that reviews those requests since this is dealing with the subdivision code it also goes
to the Development Review Committee which is a broader vast ofCity developments there are

minutes kept from those meetings and all that information is kept in a file for review ofthe various

departments and then the minutes from the DRC actually makes the recommendation to the

Planning and Zoning Commission as to whattheir recommendation is to them and thenultimately
they make in regards to a master plan for the subdivision the Planning and Zoning Commission
makes the determination ofwhether to approve that or not and then they make arecommendation
to City Council on the zone change In the packet that you receivedyouvegot a copy ofthe DRC

minutes you received a copy of the Planning and Zoning Commission minutes you also received

a copy ofthe staff report which summarized staffs analysis of that and also the summarization of
the DRCs recommendation so thats anoverview ofthe process that we doI dontknow ifCheryl
has specifics that she may add

Councillor Jones said would it suffice it tosay that there were no shortcuts made that this was the
same thoroughness that we would apply to similar type projects

David Weir said it was the same process that we do for all master plans and zone changes Cheryl
has apoint ofclarification

Cheryl Rodriguez said to clarify for the record the zoning review team is a staff function its not

a public meeting it doesntgo through the Public Meetings Act where we advertise agendas its a

meeting that is held internally by staff where we stack all ofour zoning cases with staff with the

Community Development department

Councillor Jones said thank you I have two more questions there have been some mention of a

mandatory study interrupted by Mayor Miyagishima

Mayor Miyagishima said excuse me for just a minute Im sorryMr Pickel unless some ask on you
tobe called your time isup Specifically yourewelcome totalkwith Cheryl and tell her something
if she feels its appropriate tobring it up Councillor Jones

Councillor Jones said Mr Chairman Ill ask two more questions and ifMr Pickel wishes torespond
accordingly ofcourse I have no problem with that if thats appropriate thats great

Mayor Miyagishima said only if you are specifically asking him that

Councillor Jones said thank you Ms Rodriguez theres been mention about a required study or a

mandatory study that is required for this process and that study is absent Can you comment on

whether that test is accurately described whether there really is arequirement or is that subj ective

Cheryl Rodriguez said Mr Chairman Councillor Jones in the comp plan it says that a study shall

be done it doesntsay that it is mandated or required and staff did not do the study of the 1 mile

area what we looked at was the shiftofland uses within the masterplan area accordingly Typically
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we do the 1 mile study areas when we have large development proposals like annexations when we

look for the compatibility ofthe initial zoning within that area toestablish the mix land use ratio

Councillor Jones said so its your feeling that we follow those regulations or rules as appropriate

David Weir said Mr Chairman Councillor Jones just for clarification that requirement is in your

comprehensive plan which is adopted by resolution so again its aguiding document in aperfect
world is how to review these cases

Councillor Jones said so its not law its a guiding document okay I mean thats your

interpretation One last question theres been discussion about a population test and I cant

remember the details but is there a requirement or do we fail in some requirement to measure

population shifts or tests and I wish I could remember written my notes more clearly tomyselfbut

perhaps you know whatIm talking about

David Weirsaid Mr Chairman Councillor Jones I believe that is in regards to again apolicy that
is in the comprehensive plan that states that ahigh intensity commercial area will serve aportion of

the community from 15000 to 85000 individuals in population and again the way that City staff

looks at that that is the community as awhole that that drawing area that commercial node is the

entire community We have definitions ofwhats regional whats community whats neighborhood
commercial and so it doesnthave boundaries and again its policy so its aguiding document for

you to consider when you hear the zoning changes and master plan amendments

Councillor Jones said thank you very much Mr Chairman thats my question I think apparently
that Mr Pickel has a desire to respond if its appropriate I would love to hear it

Mayor Miyagishima said youreasking him to

Councillor Jones said yes please

Mayor Miyagishima said okay sure

Mr Pickel said thank youCouncillor Jones I just wanttomake apoint ofclarification the case law
that Mr Dawe quoted the Hart case whichwas 1999 and basically upholds the Miller case of1977
require that there be something in the file as an assertion by the application that there has been a

change in circumstance Mr Weirsuggested thatachange in circumstances is whatyou all determine
it tobe it has to be claimed by them and it is not in the file Its not up to you toassert that there is
achange in circumstance its up to them Theyve failed todo that and again yourcomprehensive
plan may be aresolution but yourzoning code and yoursubdivision code or ordinances that rely on

the comprehensive plan and we rely onall ofthose ordinances and resolutions and if they say astudy
shall be done I always learned in law school that shallmeant mandatoryand tosay that shall doesnt
mean mandatory I dontgetwhere that comes from whetherits aresolution oranordinanceThats

my clarification
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MayorMiyagishima saidthank you we have Councillors Thomas Connor and Small In that order
so Councillor Thomas

CouncillorThomas saidthankyouMr Mayor There areother things in the comprehensive plan that

I seldom see show up here and I was interested that it didntshow up at all in this discussion that

is the infuses on commercial nodes or center development and strip commercial patterns and there
is a lot ofinfuses here on this that this is what is being proposed here is neighborhood commercial

uses so I guessIm a little concerned that that wasntbrought forth as some sort ofevidence for why
the change would take place I guess I continue to see conflict there because what I see there so far

in terms ofcommercial it doesntlook to me like you know your village neighborhood kind of

concept you know There are a couple of businesses and they are very dependent on automobile

driving and surrounding by parking so I dontseethe inaudible center developing there I am also
nervous about why it has tobe high intensity and again ifyouregoing neighborhood retail orwhy
we are lookingat satisfying15000 to85000 in the whole areaImstarting to see acommercial area

here that is dependent on people getting on 70 and getting offof70 todo their shopping there so

the vision is not it doesntquite fit with the zoning request I guess is what I want to say So my

question is is it possible to do what Sonoma Ranch is talking about doing without adding four or

more parcels ofland I mean there are already twobig commercial high intensity parcels is it totally
necessary to add fourmore todo aneighborhood village retail kind ofconcept thatwere being told

is what the plan is for

Mayor Miyagishima said Councillor those are good points and a kinda like me even though we

suspended the rules to discuss them both I think the first thing we need to do is know whether or

notwelleither uphold the Planning and Zoning or denyit Ifwe uphold it then the next part will be

the zoning and I think that whatyoureasking would be very appropriate at that time and thats

where I11 bring my suggestion about the height and things ofthat nature

Councillor Thomas said that could go there thats fine

Councillor Connor said thank you Mr Mayor In going to the appellants case ifIm reading my
Item 1 1 page 11 is the appeal to deny the applicants request based on the plus or minus 38 acres

ofthe Northrise Drive in Sonoma Ranch is that the largest is that the piece ofcontention between
based on this MrPckel You have togo to the microphone

Mr Pickel said yes we dontbelieve that they have proven a need for an additional 35 acres

Councillor Connor said those 38 acres thank you Because I am then going to go back to a

document I believe that all ofus received on October8 anEast Mesa study subdivisionstudy that

Mr Brainer forwarded to all of us and in that Ive sat here for 6 years talking about how

undeveloped in commercial area we have in the East Mesa and to that side of the community
whether its on the south or on the north side ofHighway 70 and just east ofthe dam site and from
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thisImlooking atthose subdivisions are listed six subdivisions and with that atotal estimatedthat

units of61038unitsthat could be developed in this time frame which is probably I imagine in about

a20 year look out would be there and as I looked on the page under the column most ofthem are

single family multi family and these are all different subdivisions that are in the East Mesa both

sides ofHighway 70 and when you review this there is in this listing there isntany commercial

nodes that I can see except andIllask you toclarify Donny that this was probably for aitscalled

comprehensive survey ofEast Mesa residential development and I cantfind the other one with

the commercial one but in looking at that and how much we have looked for commercial nodes

within the east side ofthe Interstate we have talked about that overand overhere and Donny Idont

find the other document that has what kind of commercial survey there was ifyou would respond

Donny Brainer saidIm the President ofthe Alameda Property Group That wasaspecific study to

spell out topotential retailers and builders what was going on in the East Mesa the planning the

number oflots tohelp attract the WalMarts the Targets Cosco God Willing Whole Foods noand

try to paint to the picture ofwhat is going to happen over a 20 year plan I do have a commercial
study I haventupdated it in several years but it is just as detailed andImmore than happy the City
and County have that as well you can easily pull that information up with them as well

Councillor Connor said in that commercial study can you tell me in this particular area just on the
south side of70 whatyour recommendation wouldbethat isnot alreadythereThats already zoned
commercial and yet were contemplating appealing 38 acres and 38 acres how big is aWalMart
site

Donny Brainer said 24 acres on average

Councillor Connor said right and so you know I dontsee how this could be an overwhelming
amount ofhigh intense commercial in an area of 38 acres andyetinterrupted by Donny Brainer

Donny Brainer said its my belief let meback up a littleIve been working with a lot ofpeople at

the City a lot ofresidents and developers and the whole masterplanning process how do we make
sure Las Cruces grows the way we want it too who knows whats going tohappen and I believe that
in this situation within this master plan its been very spelled out and what people haventtalked

about are the trail systems they all tie into the commercial nodes everyone can walk to them
CouncillorThomas mentioned that Ifyouretaking demographics from one side ofthe City for this
node then thats not really fair because you dontwant those people todrive there In this situation
this master plan has been spelled out its been balanced and I think pulling that traffic away from
that commercial node that we identified years and years ago its going completely against whatthe
whole planning process was and for me its frustrating because were talking about overlays of
Sonoma Ranch and Lohman and all this other stuff it really does undermine us because if we put
all the energy into it and plan it but then we say ohwell forget it what does that do for all the
future planning and so I believe in this situation it was spelled out from day one basically whatwas

going to happen and thats really the issue I do think theres other areas where there should be

commercial you go further out east I completely agree those people donthave todrive into town
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Councillor Connor said you feel that what is already commercial zoning in this particular corridor

is sufficient toaccommodate evena third say20000 units

Donny Grainer said there is a lot ofcommercial in this area as is I mean were specifically focusing
on this one mile radius I mean I could drive you up and down that area where there is just aton of

commercial up and down that whole corridor but the point here is that this was master planned to

pull people into these nodes youwalk you bike worse case you drive a short period whats going
to happen now is that it gets disbursed and spread out and its not a focused plan anymore focused

community and that does against everything wevebeen pushing for not just me but the City for a

long time

Councillor Connor asked does that go against the comprehensive plan as it is written today

Donny Brainer said I cantanswer that

Councillor Connor said I meanyouresaying that your concept and yourmapinterruptedbyDonny
Brainer

Donny Brainer saidIm coming from the point ofAlameda and our master plan and if you look at

our developments weverelied so heavily on this plan that wevedone all ofour financial planning
on it If you drive down any ofour roads intense landscaping really nice lighting trail systems
everything is spelled out that cost a fortunetodo and we did it in advance we did it a long time ago
because we knew what was going to happen Now by saying that this master plan were going to

pull it out put some more commercial here spread it out that turns everything upside down it

throws offour plan as far as us trying tobuild anice community It throws offeverything financially
and the bond I mean it scares the heck out ofmebecause we planned specifically this is how much

within our master plan its commercial so we can say okay ten years from now we hope to sell

this much yes we can do these bonds if anybody is zoned outside our master plan we wouldnt

say aword we have nothing to do with that but this is within a plan that has been in place for years
and weveworked very hard on it and put a lot of planning init

Councillor Connor Said thankyou

Mayor Miyagishima said thank you Councillor thank you Donny Councillor Small

Councillor Small said thank you Mr Mayor Just a couple of quick questions first ofall I guess

just apoint ofclarification the study we were given the marketperspective thatwasntconsidered

at all before this muting correct

Cheryl Rodriguez said Mr Mayor Councillor Small no that was delivered to my office late this

afternoon and I asked the applicant to please introduce that into the record and provide Council a
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Councillor Small said understood Okay thankyou So one ofthe things the ideas the potential of
an appeal has been brought up so thatwouldntbe part ofan appeal as I understand and so we can

move forwardwith that Thecommunity needs again I appreciate Jareds clarification you offering
some clarification on that as being fairly expansive standard and I guess you know it allows for a

lotto be taken into account in the absence ofmore tighter definitions offered as part ofthe record

perhaps prior to this So I think it does allow for consideration such as the repayment ofthe bonds
that you could factor in to our community needs based on what we have here today You can also
factor in acontinue need for commercial to that as well but to ridgely define that as you kinda said
I guess is a mistake but it also I think in terms of lessons from this maybe it says that there needs
tobe more ofan attempt by staff on the zoning changes cases to dove into that knowing this it 11
be really hard and fast but also knowing that work at the front end ofthese cases will help ifwe ever
if and when we get to this stage on other parts I do understand and I see and I appreciate Cheryl
the clarification regarding the supposed 20 commercial threshold and the fact that isntthe

maximum so I appreciate that clarification The one mile radius study I guess suddenly the word
shall also denotes tomethat it will be done I understand thats adopted by resolution but I think
especially as we begin tocontemplate other changes that when those that wording appears its very
important that to try to do that as much as possible because when youre saying shall thats

something that folks are going to logically rely upon So those are I guess just a few ofthe quick
thoughts and I would at least leave mine there for the time being

Mayor Miyagishima said thank youCouncillor Earlier there wasacomment about whether or not
like in the court producing this type of evidence was legal and Im going to ask Fermin to kinda
comment on that

Fermin Rubio said thank you Mr Mayor Councillor Small raised that issue and in aproceeding
such as this you donthave the its not atrial where you have rules ofevidence that apply Were
it atrial I certainly thinkMr Pickel would be right and its a little late in the game to produce that
but were not in atrial and even ifthis case were ifwe were under the battershell rules then maybe
that might have a little more force what it really compels you to do is to consider whether in the
interest offairness and justice is it fair for you toconsider that report at this latepoint with whatyou
know you know that it didntgo to P Z and you know that it wasntdistributed prior to this

proceeding that decision is yours and you can decide toconsider or not consider as you reach your
decision If the case is appealed then surely it will become part ofthe record and it will go to the
District Court and I dontknow and I cantpredict what whether that will become an issue ofany
substantial magnitude in deciding the matter I just dontknow

Councillor Small said I appreciate that and I appreciate the clarification that kinda pertains to our

evening here

MayorMiyagishima saidwith thatIm just going toask Mr Pickel one quick question and thenIm
going to have Cheryl give us the break down you know if we vote yes vote no and sometimes in
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anappeal Mr Pickel regarding the intersectionofRinconada andNorthrise I thinkI heard you kind

of thats whereyou all planning on doingyourcommercial CanI ask whyyou didntstart it orwhy
you hadntdidntstart it a year ago or two years ago you just didntfeel the timing was right

Mr Pickel said Mayorwe have been spending a fortunate in that area for tenyears Thatsthe reason

we agreed to the Northrise bond ten years ago thats the reason we agreed to the Rinconada bond

two years ago

Mayor Miyagishima said I guess Im looking at the intersection I mean

Mr Pickel said well there is a Bank ofthe Rio Grande at the intersection that was completed this

yearbut they bought that property 4 years ago were not the builders ofthis we master planned this

as ahigh intensity commercial node 2 years ago and yes its adjacent tosingle family residential in

this area one thing thats not pointed out thats a part ofyour comprehensive plan is topography is

an issue or should beImsorryImnot use to these things Topography is an issue and one of the

things our planners did when they laid this out right along this line this property boundary is ridged
and so its basically the same on Lohman where there is aridge that comesup onthe south side of

Lohman that we put in as a buffer and thats open space between that and the residential

neighborhood further tothe south and so those people who live in South Ridge Village eventhough
theyve got a high intensity commercial node halfa mile away from them they wontsee it or be

subj ected to the noise pollution or light pollution orwhatever from it because theres a topographical
boundary there a hill that protects themand the same is the case over here and we have maintained

that and planned around that so the topography left aside and the whole road network in here of

Rinconada which is coming down through here and goes by the school is to tie into Sonoma Ranch

Boulevard toavoid congestion through this intersection ofHighway 70 I need topoint outbecause

I know one Council they spread out all of the minutes of the Planning and Zoning Commission

meeting Attorney Holt was arguing that this should be like Lohmanand 25 and Telshor I doubt if

I need to remind youhow many millions ofdollars your spending and have spent over the past few

years making circulation and utilities work at that intersection because it wasntplanned to bethat

high density commercial and now youve been playing catchup with citizensmoney taxpayers
money that shouldvebeen paid for by the developers years ago thats what were doing thats

whatweve done in reliance ofthis zoning being the high density commercial node to serve what

was the whole master planarea ofLas Aiamedas and I gotta point out the City Council at that time
the Mayorat that time orCityCommission insisted thatweonly provide enough commercial zoning
within our2800 acres to serve within our2800 acres They werevery resentful ofthe fact that the

City ofAlbuquerque owns this land adjacent to the City limits ofLas Cruces and there werea half

adozen major land owners around the community that have their land theyveowned it for perhaps
decades they had plans they knew what was going forward and suddenly I come in with the City
of Albuquerque behind mewith a2800 acre annexation they were freaking out are you going to

put 40commercial out there and take away all of our commercial for our future use and our long
planned areas and I said no that wasnever the intention and yet this approach tonight asecond high
intensity nodeIve gone to shown you it does not meet that simple criteria serving within the area

that is planned They have to reach out to far more neighborhoods to justify high intensity node at
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Mayor Miyagishima saidImsorry Joseph I cantunless someone ask you to respondIm going
to have to ask you to hurry it up Mr Pickel One last question here I need to ask Mr Garza

something I think evenMike can answer this the MPO designates obviously the roadways do you
recall when theyprobably designated Sonoma Ranch Boulevard ordid they even we had grids back
then didntwe we had projected growth I mean I know thatIve seen Roadrunner Parkway for

example I mean did we have we went passed thatIm sure at one time didntwe

Robert Garza said the MPO thoroughfare plan was first adopted back in the 80s and thats pretty
much when they said yes were going to have corridors going north south east west but the

specificity ofthose plans relatively vague it just kinda showed agrid but the inaudible alignment
ofroads is when you do master plans like the masterplan that wasoriginally shown up here thatMr
Pickel did years ago

MayorMiyagishima said yourbest guess what do youthink SonomaRanch Boulevard or something
to that nature popped up

Robert Garza said my best guess would be in the mid 80s

Mayor Miyagishima said that showed this large road connecting or going underneath or aHighway
70 continuing to the other side You think the mid 80s

Robert Garza said yes

Fermin Rubio said Mr Mayor I wanted to I thinkin the totality ofthe discuss we may have missed
one inquiry that I would recommend that we go into and that is I believe we should have Cheryl
Rodriguez come up and address how what has taken place that meets those criteria ofthe change
in circumstance you know the three criteria in case law so you can hear from her directly what it
is that staff believes or why they believed these changes were recommended or why they
recommended these changes I dontthinkwevehad her get up and tell us what changes took place
what circumstances for this change that sort ofthing and I think it would be good for the Council
tohear that from her perspective because that has been challenged

Mayor Miyagishima said thats where Dave you know probably so her testimony wontbe used

against her I dontknow

David Weir said Mr Chairman Council members I think all ofthat goes back tothe staffreport that
was that wasprovided to the P Z that is why we did the analysis Again ifyou wantto talk about
changes that have taken place my understanding again from the report is that in 1996 the initial
staffreport wasprepared we adopted anew comp plan in 1999 so there is one change that has taken
place Therehas been considerable development out there and I think through the report and analysis
testimony the Planning and Zoning Commission felt that there wasefficient change takenplace that
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warranted approval ofthe masterplan and the rezoning ofthe property You now have anappeal that

says Idontbelieve there has been sufficient change and so you need to take the staff report that you
have testimony thatyouveheard tonight and you have todecide ifthere has been sufficient change
is the comp plan being met is it appropriate to approve this master plan and subsequently the zone

change

Mayor Miyagishima said thanks Dave

Cheryl Rodriguez said Mr ChairmanImgoing to go and add on in the file you also have in the

master plan amendment you have the commentary provided by the advanced planning staff which
is the long range planning staff in the Community Development department and they are the ones

who reviewed it in context ofthe comp plan and I would just like to read their narrative into the

record it says as part ofthe conclusions this master plan amendment is necessary to change the

zoning for a number oftracks in the Sonoma Ranch North development This action redistributes
the locations of single family multi family commercial and open space land uses The result is

repositioning ofhigh intensity commercial land uses closer to trail roadways as support by policy
153B F above it adds a buffer multi family residential between commercial and single family
residential as support by policy 153D G above therefore this amendment complies with the

comprehensive plan and advance planning staff recommends approval So going in context with

what Mr Weir said you now have the 1999 comp plan in terms ofthis masterplan amendment and

that the original master plan was adopted under a previous comp plan but that change of

circumstances and advanced planningstaff thatshowwe evaluated thismasterplan and subsequent
zone change request

Mayor Miyagishima said Cheryl dontsit down okay so now were going to go ahead and go to

the vote and if you wouldntmind please I think if you vote yes then that is actually the opposite
vote yes reverses the Planning and Zoning and voting no upholds the Planning and Zoning

Councillor Silva asked dontwe have to address number 8 first

Mayor Miyagishima said we suspended the rules so we were talking about both thats why
sometimes we wouldtalk about different changes I think we have tovote on number 11 and then

ifthat passes thenwe go tonumber S but before we do thatwere going to discuss various concerns

that were raised by others that were here

Councillor Connor said for clarification were voting on Resolution10121

Mayor Miyagishima said yes

Councillor Connor said okay thank you

Mayor Miyagishima said Cheryl
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Cheryl Rodriguez said Mr Chairman Councillors Inregards tothe appeal for tonightsmaster plan
if the Council chooses tovote yes to approve the resolution this action would reverse the Planning
and Zoning action the property owner Sonoma Ranch North LLC would be required to submit an

alternative development proposal for the Sonoma Ranch North Master Plan sa therefore P Zs
actions in July be reversed If you vote no to deny the resolution your action affirms P Zs
decision ofapproval this action will allow the property owner to continue with theirdevelopment
plan for the Sonoma Ranch North Master Plan Council may choose tomodify the resolution vote

yes or table and postpone and direct staff accordingly

Mayor Miyagishima said thank you Cheryl Okay with that Esther

Mayor Miyagishima called for the roll on the Motion to Adopt Resolution No 10121 and it
FAILED 25 Councillor Small and Councillor Thomas voted Aye Councillor Silva Councillor

Connor Councillor Jones Councillor Archuleta and Mayor Miyagishima voted Nay

81lA Council Bill No 10013 Ordinance No 2542 An Ordinance Approving a Zone

Change Request toVarious Zoning Districts for 5453 Acres Within the Sonoma
Ranch North Master Planned Area The Subject Properties are Generally Located
South ofUS Highway 70 North and South ofNorthrise Drive and East and West
of Sonoma Ranch Boulevard Submitted by GunajiKlement Associates for
Sonoma Ranch North LLC 22785

Councillor Connor Moved to Adopt Council BillNo10013Ordinance No 2542 and Councillor
Small Seconded the motion

David Steinborn gave an overhead presentation and said the planning parcels on both sides of
Sonoma Ranch Boulevard starting with Highway 70 they are completely sold all the way to

Northrise

Cheryl Rodriguez gave an overhead presentation and said planning parcel 6 is currently zoned RlA
R3 and the proposed zoning is RIA Planning parcel 3 is currently zoned RlAR3 and the proposed
zoning is C3 Planning parcel 4 is currently zoned R1AR3 and the proposed zoning is R3 multi

family medium density Planning parcel 12 is currently zoned R1AR3 and the proposed zoning is
R3 with the established land use ofsingle family residential

Mayor Miyagishima said I would like to see more open space



Regular Meeting Page 261

October 26 2009

John Hummer Land owner said there is a group offourofus that own Enchantment Ventures LLC

and we do support this change in zoning

CouncillorThomas saidIvebeen contacted by twogroups ofresidents that have concerns regarding
the type ofcommercial that is going in behind them They wouldntmind the kind ofcommercial

that has gathering space and the type that youd want towalk to

Mayor Miyagishima said when you have property this close oil the highway its going to be

expensive

Jack Pickel said were opposed to the zone changes from multi or single family residential to

commercial because the applicant didntapply for it properly

Cheryl Rodriguez said City staffprocessed this application as we do all applications We receive the

application process the fee route it outtoall departments for review look at City codes and policies
for compliance send out notices advertise in the paper

Mayor Miyagishima said so in your opinion all the rules were followed according to City
requirements

Cheryl Rodriguez said that is correct

Mayor Miyagishima called for the roll on the Motion toAdopt Council BillNo10013Ordinance

No 2542 and it was Unanimously APPROVED 70

X BOARD APPOINTMENTS

None given

XI REVIEW OF PROPOSED ORDINANCES
1

None given

XII STATUSUPDATES ON CURRENT PROJECT LIST
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1 State Legislative Fall Back

2 Strateigc Plan Implementation documents being prepared finalizingplanfor
council review and consideration

3 Las Cruces Convention Center Status reportprovided monthly on second
Regular City Council Meeting

4 Downtown The project design is ongoingwith BohannanHuston Inc A Public

Input meeting was heldfor the northern portion of the project on Tuesday
October 6 2009 at 6DO pm in City Council Chambers The anticipated
completion ofthe designfor the north end portion is October 30 2009

5 Impact Fees Theproject is ongoing Staff is currently reviewing the latest

draft ofthe Impact Fey Capital Improvements Plan IFCIP with the Consultant

Before the new draft IFCIP is finalized City staffhas requested that the

Consultant prepare asummary ofthe options discussed by the City Council

during the Work Sessions held in March April and May ofthis year The

summary will be aseparate document and will include a table listing the actions
that will have to be taken in order to move forwardwith each optionegDo the

land use assumption have to be revised etc It is important that the CIAC and

City Council choose one option on which the IFCIP document and impactfees
will be based upon and calculated Thepurpose ofthis summary is toprovide
information in aconciseformat for the CIAC and City Council to use in making
their decision

6 Aquatics Center Status reportprovided monthly onfirst Regular City Council

Meeting
7 Vision 2040 Staffhas received the latest drafts from the consultant and is

reviewing them Publis review ofthe draft documents began on Monday
September 21S The current drafts are posted on the Vision 2040 website and will
also be available on CD and in print upon request A week ofpublic input
meetings is scheduledfor the week of October 19h The consultant will also lead
discussions withjoint meetings ofthe City Council and County Commission as

well as the regions Planning Commissions The meeting schedule will also be

posted on the website
8 GrantsARRA Status Matrix

XIII GENERAL DISCUSSION

1 Mayor

Mayor Miyagishima said 1 just want to remind you that we are having a special work session on

Wednesday from 7 to 9
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Im going to ask Fermin towork on aresolution for the formation ofthe ETA Advisory Board as

well as changing the terms from 4 years to 2 years

2 City Council

Councillor Archuleta passed

Councillor Thomas said I want to thank Mike Johnson and staff for working on the intersectionof
Roadrunner Circle and Majestic Ridge

Regarding the ARRA funding for the Convention Center I want to thank everyone who worked on

the grant

Councillor Jones pissed

Councillor Small passed

Councillor Connor passed

Councillor Silva passed

3 City Manager
A Other Items Information Only

None given

Meeting Adjourned at 1002pm

Mayor

SEAL


